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A NEW DAY FOR WEBSITE ARCHIVING: FIELD v. GOOGLE AND
PARKER v. GOOGLE
SUMMARY

AstheWorld Wide Web has evolved into amajor meansof distributing
information, librarians have recognized tha archiving webgtes is an important element of
cultural and historic preservation. However, thethreat of copyright liability has
prevented the systematic archiving of these sites by libraries. Fortunaely, two recent
district court decisions Field v. Google, 412F. Supp.2d1106(D. Nev. 2006) and
Parker v. Google, 422F. Supp 2d 492 (E.D. Pa. 2006), provide several viable legd
theoriesfor library webdte preservation.

Thedistrict court in Field identifies two strongdefenses agang copyrightliability
for libraries seeking to engagein the systematic archiving of webgtes: implied license
and fair use. These defenses will be strongest with webstes that do notemploy Qho-
archiveOmetartags TheField decision also suggests that the display of an archived site
might not conditute a direct infringement by thelibrary because it does notinvolve a
volitiond act by thelibrary. TheParker decision could be undestood as applying this
volitiond act theory to both thereprodudion and thedisplay of thewebgte. Inthe
absence of authority to the contrary, these two district court opinionsfrom different
circuits providea solid basis for arguing tha copyright law currently permits libraries to
archive webgdtes.

INTRODUCTION

The Supreme Court has observed tha the Internet is Ga uniqueand wholly new
medium of worldwide communication.O Renov. ACLU, 521 U.S. 844 (1997) It

Qronditutes a vast platform from which to address and hear from a worldwide audience



of millionsof readers, viewers, researchers and buyers.O 1d. at 853. The Court marveled
at the vast demoaratic fora of theInternet,Oid. at 868, induding thousndsof
newsgroups Qeach serving to foser an exchangeof information or opinion on a particular
topic running the gamut from, say, themusc of Wagne to Balkan politicsto AIDS
prevention to the Chicago Bulls.O Id. at 851 While the Internet has made more
information more accessible to more users than any previousmedium, it has a significant
drawback: impermanence. Unlike a published book, which can remain accessible to
users for centuries throughlibraries, theinformation onthe World Wide Web is available
only aslongasit is stored onacomputer attached to the Internd.

Asthelnternd has evolved into an inareasingly important means of distributing
govanment information, news, finandal daa, and artistic expression, librarianshave
become aware of theneed to find away to preserve this information of significant
historical and cultural value Thevast size and dynamic naure of theInternet make
websgte preservation an overwhdming technical task. But perhgpseven more daunting
than thetechnical chdlengeof gahering, storing, and indexing millionsof congantly
changing webdtesisthelegd barier of copyright Much of the content of these
websites falls within copyright@ protection, and libraries will not copy this content if
doing so will subject them to legd liability. While many librariansbdieved tha thefair
use privilege, 17 U.S.C. 107, would permit webgte preservation, there was no case law
sufficiently on point to providelibrarianswith enough certainty to jugify proceeding with
large-scale webdte archiving projects. However, therecent decisionsin Field v. Google,
412F. Supp.2d 1106(D. Nev. 2006) and Parker v. Google, 422 F. Supp.2d 492 (E.D.

Pa. 2006)" provide several viablelegd theories for library webste preservation.
FIELD v. GOOGLE

An attorney named Blake Field Qiecided to manufacture aclaim for copyright
infringement aganst Goaoglein the hopes of making money from Goaoglé's standad

practice” of caching the content it spiders and presenting users with linksto the cached

! Parker currently isonappedl to the Third Circuit.



copies. 412F. Supp. 2dat 1113. Hewrote 51 short stories and posted them on his
website. Fidd was aware that hecoud use a ot exdus onOheader in arobat.txt file,
which would instruct Google® software that gathers materia from theWeb Bthe
GGooglebotO-- not to copy thesiteinto Google® search index. He dso was aware that
hecoud includea"no archive' meta-tag in therobot.txt file, in which case Google would
copy thesiteinto its search index, butit would not keep a cached copy of the site, nor
provide users with linksto thecache. Instead, he set the pemissions within therobat.txt
fileto dlow al search engine ots,Oincluding GoodeB, to visit and index the site, and he
intentiondly did not employ a Qho-archiveOmeta-tag. Detecting neither abot exdusion
header nor a Qho archiveOmeta-tag, Goagle crawled Fidd® site, included his storiesinits

search index, and provided linksto cached copies of the stories.

Fiedd sued Goagle for copyright infringement. He argued that the Google Cache
feature, by alowing Google users to link to archived copies of his storiesindexed by
Goagle, infringed his copyrights. Fied did notarguetha Googleinfringed by virtue of
copying his stories into its index in thefirst place. He presumably was familiar with
Kdly v. Arriba Sdt, 336 F.3d 811 (9" Cir. 2003) where the Ninth Circuit foundtha a
search engine® storage and display of thumbnal-sized images copied from webstes, with
linksto thefull-sized images on the original webdtes, condituted afair use. SinceKellyis
bindng precedent on thefedera court in Nevada, Fidd likely assumed tha a court would
treat Google® copying and storing of his storiesas afair use. By centering his complaint
on Goagl€e's serving the cache copy of his stories to users, rather than on Google® act of
making and storing the cache copy, Field probadly hoped to distinguish his case from
Kelly. TheKely court@fair use ruling was based in large measure on its concluson that a
display of athumbnail sized image did not supersedethedisplay of afull-sized image,
and that auser still had to go to Kely's site to seethefull-sized image. Here, by contrast,
the stories served from the Google cache were identical to the stories displayed on Fidd®

website.



Nonethdess, thedistrict court granted summary judgment in favor of Google on
fiveindependent bases, severd of which have direct applicability to website archiving by

libraries.

A. No Volitional Act. TheField court foundtha Google did not directly infringe
copyright by serving awebpage from the Google Cache, because Google did not engagein
any volitiond activity with respect to the serving of the cached webpage. Rather, auser
initiated the serving of the cached copy by clicking onthecachelink. Then, Google's
servers displayed thecopy to theuser by an automatic process. In reaching this
concluson, thedistrict court relied on Rdigious Tech. Ctr. v. Netcom On-Line Commc(
Sevs, Inc., 907F. Supp. 1361,136970 (N.D. Cd. 1995) where thecourt hdd tha
direct infringement requires a volitiona act by theddendant, and that the automated
copying by machines owned by the defendant was insufficient to trigger liability. The
Fidld court aso rdied on CoSar Group, Inc. v. LoopN&, Inc., 373F.3d 544,555 (4™ Cir.
2004) where the Fourth Circuit stated that Qa]gresing with the analysisin Netcom, we
hadd that theautomatic copying, storage, and transmission of copyrighted materias, when
instigated by others, does not render an ISP strictly liable for copyright infringementE. O

TheField court only foundthat Google's display of the cache copy did not
invdveavolitiond act by Goaogle. It did not congder whether Goaogle® caching of the
copy by sending out the Googlebot to crawl and copy websites invdved volition because
those acts were not the subject of this lawsuit. Thus, the Fidd court® holding concerning
volitional acts protects libraries only with respect to ther providing access to archived
websitesin response to user requests. Since the decision did not reach Google® caching
of webgtes, thereisnoway to know whether theFidld court would find volitionin a
library® automated copying and storing of webstes. Still, at thevery least, thevolitional
act theory coud protect librariesin conrection to an important part of thewebdte
archiving function.

B. Implied License. More helpful to librariesis the court® holding that Fidd's
posting an "dlow al" roba.txt header and then failing to set a "no archive" meta-tag



indcated that heimpliedly licensed search enginesto permit users to access the cached
copies. Thecourt foundthat Qhe o-archiveOmeta-tagis a highly publicized and well-
known indugry standardOof which Field was aware. 412F. Supp. 2dat 1116. The
cout further foundthat GGoagle reasonably interpreted the absence of meta-tagsas
permission to present @achedQinksto the pages of Fidd®@ site.O Id. On this basis, the
cout concluded that Field granted Google an implied license for this use.

This ruling suggests that libraries can argue that website operators have authorized
libraries both to archive and display ther sitesif the operators fail to enploy a Gho
archiveOmeta-tag. Thisimplied license defense would work best with respect to actions
alibrary takes prior to receiving a cease-and-desist letter from the webste operator.
However, once thelibrary received such aletter, it coud notargue that it had an implied
license to continuedisplaying the archived webste. Nonethdess, thelibrary might
succeed in convincing acourt that since it reasonably relied on the absence of the no-
archiveOmeta-tag when it initialy cached the website, it should be permitted to continue
to display thecache. While acourt might permit thelibrary to continue displaying the
archived webgte, it probably would not permit thelibrary to archive updaes to the

website.

It should be noted that this implied license defense has a significant practica
limitation: many websites with vauable content, such as government webgtes, often
employ Qho-archiveOmeta-tags or bot excluson headers. A library obviously coud not

clam an implied license to archive such webgtes.

C. Fair Use. TheFidd court extended Kelly from the display of thunmbnal images
to thedisplay of the complete text of web sites. Considering thefirst fair use factor, the
purpose and character of theuse, theField court foundthat thedisplay of cached copies
served at least three different purposes from the origina work and therefore was
transformative and did not supersede the origind.

First, and mos relevant to library archiving,



Google@® @achedQinksalow users to view pagestha theuser cannat, for
whatever reason, access directly. A Web page can becomeinaccessible to
Internet users because of tranamission problems, because nationsor

service providers seek to censor certain information, because too many

users are trying to access the same page at the same time, or because the

page has been removed from its origind location. In each case, users who

request access to themateria from theinaccessible site are still able to

access an archival copy of the page via the @acheddink in Goagle®

search results. Google® users, including those in academia, describe this

functiondity as highly vauable.

Id. at 1111 (citations omitted). Thecourt further explained that this archiving
function aso benefited the origind webste publishers because it dlowed them Qo
recover copies of thar own sites that might otherwise have been lost dueto
computer problems.O Id. at 1112 (citation omitted). The court observed tha the
Onternet is replete with references from academics, researchers, joumalists, and
site owners praising Google@ cacheOfor providing this archiving functiondity. 1d.
at 1118. When Google provides access to an otherwise inaccessible webste,
GGoogle@ archiva copy of awork obvioudy does not substitute for the origina.O
Id.

Second the cache copy allows users to detect changes to awebsite, which can be
significant for political, educationdl, andlegd reasons. A user canidentify changesonly
by comparing the current website with the origind archived by Google. Third, the cache
copy alows auser to undestand why a pageisresponsive to a query, because the
queied term is highlighted in the cache copy.

In sum, even thowgh the cache copy isidenticd to theorigind, the court foundthe
display of thecache copy to be transformative because it Gerves different and sodaly
important purposesOfrom theorigind. 1d. at 1119 If Google@ archiving is
transformative, then alibrary® preservation of websitesis a fortiori transformative.

Fidd argued that Google® commercid objectives cut againgt fair use. Thecourt
dismissed this argument by stressing tha there was no evidence that Goagle profited

fromits use of Field's stories; (Field® works were among billionsof worksin Google's



database.O Id. at 1120. A library could make an even stronger first factor argument than
Goaogle because its archiving obvioudy serves a non-commercia preservation purpose.

Turning to the secondfactor, the nature of the copyright works, the court noted
that Field had made his works Qavailable to thewidest possible audience for freeOthrough
hiswebsite. 1d. Thecourt evidently conduded that this sort of use by its owner implied
tha thework was not that creative and not that deserving of protection.

When discussing thethird factor, the amourt of the work used, thedistrict court
observed that the Onulti ple and sodally valuable purposesOof the cache coud not be
achieved by thedisplay of only portions of web pages.

Without allowing access to thewhole of aweb page, the Google Cached

link cannat assist Web users (and content owners) by offering access to

pages that are otherwise not available. Nor coud use of less than the

whole page assist in thearchiva or comparative purposes of Google®

(TachedQinks Finadly, Google offering of highlighted search termsin

cached copies of Web pages would not alow users to undestand why a

Web page was deemed germaneif less that thewhole Web page were

provided.

Id. at 1121. In sum, Goagle Qlisplayed no more of theworks than is necessaryOto
accomplish its purpose. Id.

With respect to thefourth factor, themarket impact of the cache copy, the court
noted tha Fieddd made his works available for free on the Internet, and never received any
revenue for them from any source. Since there was no evidence of any market for Fidd@
works, there coud be no harm to that market. Further, thecourt foundthat "thereisno
evidence ... of any market for licengng search engines theright to alow access to Web
pages thowgh @achedQinks or evidence tha oneislikdy to develop.” Id. at 1122. To
the contrary, the court observed that

[t]hereis compdling evidence that site owners would not demand payment
for this use of their works. Notwithstanding Google® long-standing
display of @achedQinksand thewdl-known industry standad protocols
for ingtructing search engines not to display them, theowners of literdly
billionsof Web pages choos to permit such linksto be displayed.

Id. Intheabsence of amarket for thelicensing of Gzaching rights,OGoogle® caching of his



stories did not deprive him of any revenue. So, too, alibrary@ preservation of awebste
typicdly would not deprive the webste operator of any revenue. Webste archiving
coud conceivably affect the market for acommercia webste by diverting traffic from
that site, but presumably such asite would use either abot-excluson header or a Gho-
archiveOmeta-tag. |f such an operator failed to use a ho-archiveOmeta-tag, he would
have difficulty convincing acourt that the site@ content had any commercid vaue that
archiving coud harm.

TheFidd court then consdered afifth, non-statutory, fair use factor: Qvhether an
dleged infringer has acted in good faith.O Id. Thecourt foundthat Google honaed
indugry standad protocols such as bot exdugon headers and Qho-archiveOmeta-tags
Google@ website provided webdte operators with explanationson how to deploy these
protocols. Goagle dso provided an automated mechanism for awebste operator to
prevent thefurther display of a cached website after Google cached it. Findly, in this
instance, Goagle disabled thelinksto thecache as soonas Fidd filed his complaint.
Hence, thecourt concluded that Google acted in good faith.

Whilelibraries coud easily emulate dl of Goagle® caching policies, they might be
reluctant to providean automated mechanism for website operators to prevent access to
archived materid. Because alibrary undestandably would oppose outsideinterference
with its preservation decisions a court would likdly still conclude that alibrary acted in
good faith even if it did not adopt this particular feature.

However, alibrary might have amore difficulty using Fidd@&fifth factor asa
precedent if thelibrary ignored ho-archiveOmeta-tags And, as noted abowe, alibrary®
position on market ham is stronger if it respects Qho-archiveOmeta-tags  Although a
library may still prevail inits fair use defenseif it archived a webdgte in contravention of a
ho-archiveOmeta-tag, thelibrary is more likely to suaceed in cases invalving websites
that did not employ ho-archiveOmeta-tags

4. Digital Millennium Copyright Act. TheFied court hdd that the Section
512(b) caching "safe harbor" for online service providersin the Digitd Millennium
Copyright Act applied to Google® caching of website content. Section 512() limits a



service provider's ligbility for theintermediate and temporary storege of materia onits
system if (&) thematerid is made available online by a person other than the service
provider; (b) thematerid is trangmitted from the person who made the materia available
online to another person at the direction of that ther person;Oand () the storageis
carried out through an automatic technica process for the purpose of making the materid
avalableto users. TheField court conduded tha the"other person” in (b) coud be
Goagleitsdf: "Fidd trangmitted thematerid in question, the pages of his Web site, to
Google's Googlebot at Googlesrequest. Googleis aperson other than Field. Thus,
Goagl€e's cache meets the requirements of Section 512(b)(1)(B).O Id. at 1124.

The system caching safe harbor has typicaly been undestoodto protect a service
provider that cached materia in the course of the materia @ tranamission from awebste
to an end-user. 1t was assumed that for purposes of Section512(), the dther personO
was theend-user, and not the service provider. At the same time, theFidd court's
interpretationis not incongstent with the plain language of the statute; the service
provider is a person other than the person who madethe materid available online. Thus,
onitsface, Section512({) coud apply to website archiving.

Nonehdess, Section 512() might beof limited utility to libraries. Fied argued
that Section 512() did notapply because Goagle@ storage was not Ontermediate and
temporary.O Thecourt noted that Google® cache was OntermediateObecause it was Ga
repository of materia tha operates between theindividua posting theinformation, and
theend-user requesting it.O 1d. at 1124. With respect to Qemporary,Othe court noted
that the Ninth Circuit in Ellison v. Robertson, 357 F.3d 1072(9" Cir. 2004) consdered
AOL G storage of a Usenet posting for 14 days to be QransentOfor purposes of 17
U.S.C.a512@). Accordingly, theFidd court foundthat Google® cache of materia for 20
days to be QemporaryOunde Section 512(). While alibrary might succeed in arguing
that its archiva copy isintermediate because its objective is providing end-users with
access to thematerid, alibrary presumably will want to archive webstes for far longer

than 20 days. Courts probadly will not treat a copy that resides in acomputer server for



years as Qemporary.O

While Section 512(b) does not appear to provide libraries with adequate
protection for websgte archiving, the Fidd court@ hddingswith respect to implied license
and fair use providelibraries with two viable defenses. Additiondly, dthouwgh the Fidd
court@ ruling concerning volitiond acts might not hdp libraries with respect to the
archiving of webstes, it coud assist libraries with the display of archived sites.?
PARKER v. GOOGLE

Jud two months after the Field decision, afederal district court in Penng/lvania
issued a decision that built on some of Field® holdings Parker represented himself in
the case, so the court had difficulty undestanding exactly wha hewas claiming. Asa
result, the opinionisundear on some points of fact and law. Parker, an author, poged
hiswritingson hiswebste. He aso poded them to Usenet groups Google automatically
archived his Usend podings Additiondly, Google cached and displayed the content of
hiswebgte. Findly, when Google presented alist of hypelinksin respong to search

queaies, it excerpted portionsof hiswebgte.

Parker claimed that these Google actionscondituted direct copyright
infringement. The court granted Google@ motionto dismiss. Relying on CoStr and

Netcom, the court foundthat Google had notengaged in avolitiond act:

When an | SP automatically and temporarily stores data withouthuman
intervention so that the system can opeate and tranamit daato itsusers,
thenecessary element of volitionis missing. Theautomatic activity of
Google@® search engineis andogous It is clear that Google@ automatic
archiving of USENET podingsand excerpting of webgtesin its results to
usersOqueies do notindudethe necessary volitional e ement to conditute
direct copyrghtinfringement.

2 TheField court also ruled tha Field was estopped from asserting a copyright clam
because he induced Goaogle to infringe by using software code tha invited Google to scan
and cache hiswebsite, but then intentiondly failed to instruct Goaogle not to serve the
cached copies. This defense turns on the peculiar facts of this case, and would not assist
libraries when they sought to archive most websites.

10



422F. Supp.2d at 497. Here, thecourt appears to suggest tha the archiving of awebgte,
if peformed automatically and withouthumen intervention, does notinvolve avolitiond
act. Thus theParker court seemsto gobeyondthe Field court. While theField court
ruled that thedisplay of an archived work did notinvolve avolitiond act by Google, the
Parker court indicated that theinitial archiving did notinvolve avolitiond act either.?

Even if alibrary does notengagein avolitiond act when archiving awebste or
displayingit, could it nonghdess be secondaily liable for the infringament made by the
user when heaccesses the site? After al, the user makes a copy in therandomaccess
memory of his computer, and hemightalso print out a hard copy. Parker suggeststha a
library would not meet the knowedgerequirement for contributory infringement. It
foundtha Google never had therequisite knowledge of the copying facilitated by its
automatic systems. So, too, alibrary would not have knowedgethat a specific use made
by a specific user wasinfringing, until after the webdte opeaator informed thelibrary tha
it did notwant thelibrary to archive and display its webgte. If thewebgte did not
employ a bot excluson header or a Gho-archiveOmeta-tag, thelibrary could reasonably
assume tha the webste opaator was permitting not only thelibrary@ reprodudion and
display of thesite, butalso theuser@ RAM and hard copies.

Parker aso suggests tha alibrary would not satisfy thecriteriafor vicarious
liability. TheParker court did notfind any evidence of finanaa bendfit resulting from
any specific act of infringanent. The court quoied with approvd Nimmer's languayethat
"[l]arge commercia | SPs derive inaufficient revenuefromisolated infringing bits, in the
context of thebillionsof bitstha crossthar servers, to characterize them asfinandally
bendfiting from the condud of which complaintismade” Id. at 500. Thecourt also
noted tha in Ellison, the Gecord lack[ed] evidence that AOL attracted or retained
subgcriptionsbecause of theinfringement or logt subscriptionsbecause of AOLG
eventud obgrudion of theinfringement.O Id. If the Parker court foundtha Google did

3 Citing Field as authority, the Parker court also foundtha caching safe harbor at Section
512() of the DMCA shdtered Google's caching of web pages as a meansof indexing
webdtes and produdng results to search queies. TheParker court did not address the
meaning of theterm Qemporary storageO

11



not benefit finandally from theinfringing condud of itsusers, it is hard to imagine tha
any court would findtha alibrary benefits finandally fromits usersGinfringing use of it
archive.

Findly, and perhgosmos importantly, alibrary can be secondaily liablefor its
usersOectivities only if those activities are themselves infringing. In theovewhdming
majority of situaions theuser of alibrary@ webste archive would have astrongfair use
argument excusng her from copyrightliability.

CONCLUSION

TheField court provides two powerful defenses agang copyrightliability for
libraries consdering the systematic preservation of webgtes: implied license and fair use.
These defenses will be strongest with webstes that do notemploy ho-archiveOmeta-
tags Field also suggests tha thedisplay of an archived site might not congitute a direct
infringement by thelibrary because the display does notinvolve avolitiond act by the
library. TheParker decision could beviewed as applying this theory to bath the
reproduction and the display of thewebste. Intheabsence of authority to thecontrary,
these two district court opinionsfrom different circuits provide a solid basis for arguing
tha copynghtlaw currently permits libraries to archive webstes.

Moreover, library archiving of webdtes will take place in an environment where
al theleading search engines, induding Google, Yahoo,MSN, and Ask, routindy cache
millionsof webdtes. A court will evaluate alibrary@implied license and fair use

defenses the context of thisindugry practice.
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