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Getting Permission

When libraries need permission to scan text material 
for e-reserves, they usually either do so through the 
Copyright Clearance Center (CCC) or write directly 
to the appropriate publisher.

What’s good about using the CCC:
● Requests for permission are made online
● All requests are funneled through a single 
channel

What’s bad about using the CCC:
● Not all rightsholders are represented by the 
CCC

● Permission and transactions fees can be 
expensive

● CCC has extremely narrow interpretation of 
Fair Use

What’s good about writing directly to publishers:
● In many cases, permission fees are less or not 
required

What’s bad about writing directly to publishers:
● Response time can be slow
● Some publishers are difficult or impossible to 
locate

● Inefficient; requires considerable staff time to 
manage.

What’s the story with 
the 10% rule?

Many organizations have 
developed copyright policies 
stating that up to 10% of a work, 
whether a book, journal, 
musical recording or film, may 
safely be digitized for reserve 
without seeking the copyright 
holder’s permission.  

While this may be a safe 
minimum guideline, it is only a 
guideline, not a rule. It may be 
problematic for graphic and 
audiovisual works, where being 
limited to using 10% of a work 
may not allow the instructor to 
fulfill her educational objectives:

United States Copyright Law and 
course reserves: a primer

There are a several limitations on the exclusive rights of copyright 
holders that at are relevant for reserves, both traditional and 
electronic:

Section 107: Fair use
This section sets forth four factors that must be 
evaluated to determine if the use is a fair one. The 
four factors are: 1) purpose and character of the 
use, 2) nature of the work, 3) amount and 
substantiality of the use, and 4) market effect. An 
institution’s interpretation of fair use typically 
directs the development of local guidelines. 

Section 109: Right of first sale
This section limits the copyright holder’s ability to 
dictate what happens to a physical copy of a work once it has been 
sold: the purchaser can re-sell, give or lend the work to another. This 
limitation allows libraries to circulate books, and to place works on 
reserve for shared viewing.

Section 110: Classroom and distance learning exemptions
This section was updated with the passage of the Technology 
Education and Copyright Harmonization (TEACH) Act, and includes a 
number of subsections discussing allowed uses of works in physical 
classrooms and in distance environments. While it covers a broad 
range of works, it excludes or limits the amount of material that can be 
used from literary or dramatic works, and digital resources developed 
for education. TEACH also creates new criteria, such as a copyright 
policy and education program, that the institution must meet for 
TEACH to apply.

REMEMBER: Your use should satisfy ONE of the 
exemptions. It is not necessary to qualify for all three.

Writing guidelines: focus on 
what you CAN do

Guidelines simplify decision-making 
for staff who support reserves so that a 

case-by-case copyright 
analysis is not necessary. 
However, guidelines should 
be seen as floors, not ceilings. 
As a 1976 House Report said, 
guidelines should “state the 
minimum and not the 
maximum standards of 
educational fair use.” It may 
be useful to phrase guidelines 
in terms of what CAN be put 
on reserve without seeking 
permission, rather than 

focusing on what you can’t do:
  

● CAN digitize public domain 
works

● CAN digitize up to what 
percentage of the work?

● CAN digitize what number of 
items? 

Remember that the Copyright 
Advisory Network (CAN) is a valuable 
resource for specific library copyright 
questions: librarycopyright.net

Licensing trumps Copyright

Typically, libraries license rather than purchase electronic 
information resources.   A license is a legal contract between 
the Library and the Publisher, which means that Copyright 
does not apply.  Therefore, it is extremely important that 
libraries include reserve use in all information resource 
licenses.

● If possible, make sure the license specifically permits 
electronic reserves use.  This should be a given as you are 
paying for access for your students and faculty.  E-reserves is 
simply another venue for that access.
● If it is not possible to include electronic reserves use, at least 

make sure the license 
does not specifically 
prohibit e-reserves 
use.

Digital Rights 
Management

The Digital Millennium 
Copyright Act (DMCA) 
prohibits circumvention 

of access control technologies. There is currently no DMCA 
exemption for classroom or reserve use. 

Digital Rights Management (DRM) technologies are 
becoming more common on electronic materials libraries 
purchase. Without an exemption, it may be difficult or 
impossible to use DVDs, CDs, electronic books and other 
such items in an electronic reserve environment. Consider 
making DRM a factor in purchasing library materials. 
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