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Librarians have long been aware that reserve collections raise
important copyright concerns. Whether the library paid much
attention to these concerns was often balanced against the need

to maintain reserve collections for its users in order to provide quality
services and ensure the availability of course materials. The copyright
issues were simpler when reserve collections consisted of original vol-
umes, videotapes, etc. Incorporation of photocopies of articles and
book chapters, reproduced audio and videotapes, and duplicated com-
puter software set the stage for complicated copyright issues and dis-
putes between librarians and publishers. Still, some libraries paid little
attention to copyright although others followed the American Library
Association’s Model Policy closely.1

The advent of electronic reserves has again focused attention on
copyright issues as one of the important elements that must be taken
into account when planning, establishing, and maintaining electronic
reserves. Moreover, many libraries find themselves having to explain
copyright to faculty and members and often advocating for copyright
holders and defending the library’s attempt to comply with the law.
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COPYRIGHT AND TRADIT IONAL 
RESERVE COLLECT IONS

Placing Original Volumes on Reserve

Before libraries had lending collections, the entire library, in effect, was
a reserve collection. Since nothing left the library—all materials were
used on site—there was no reason to create separate reserve collections
during this era.

It is unclear when the first true reserve collections were created, but
as libraries began to establish lending collections, the need to remove
heavily used items from general circulation arose. When only a few
novels and other types of general reading materials circulated, the need
still was not great. But as nonfiction works began to circulate and
demands on collections increased, libraries had to find ways to extend
the use of a small number of copies of important works. Library fund-
ing has never been sufficient to permit the purchase of duplicate mate-
rials in unlimited copies, regardless of demand. At some point, libraries
responded to this demand by removing works from the general circu-
lating collection and placing them in a separate noncirculating collec-
tion or in one with a short circulation period. Initially, the books and
materials placed on reserve were those the library identified as heavily
used. Two purposes were served by creating a separate reserve collec-
tion: more users could have access to the work if the circulation period
was made very short, and the materials themselves were protected.
These collections were often referred to as “permanent reserves,” indi-
cating that the library had selected the materials to be placed on reserve
and that it intended for the works to remain in the protected collection
indefinitely.

In many academic institutions, one copy of each assigned textbook
is placed on reserve in the library to assist students who forget their
book on a particular day or who cannot afford to purchase the assigned
text. Although textbooks were not necessarily part of the permanent
reserve collection, they also were original works that were placed on
reserve. To supplement textbooks assigned for specific courses, faculty
members have long assigned additional readings. Sometimes these read-
ings were required, and sometimes they could be reviewed for extra
credit in the course. The faculty member provided a bibliography of
these readings either separately or as a part of the course syllabus. In
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order to ensure the availability of these materials, they were placed in a
reserve room or collection. These materials were usually called “tem-
porary” or “course reserves.”

Librarians often responded to temporary course demands by plac-
ing original volumes on reserve for the class term. For example, when
a faculty member assigned a chapter of a book and the library deter-
mined that there was demand for the work, the volume was placed on
reserve. This often included bound volumes of journals or a single vol-
ume from a set or from a multivolume treatise.

The first mention of a reserve room in library literature was in
1878, when Harvard College reported that professors commonly gave
the library a list of books to which they intended to refer their students
during the class term. The library would then remove these books from
the circulating collection to preserve their use for the class.2 A decade
later, Melvil Dewey stated that many books were placed “behind the
circulation desk in closed shelves” in some academic libraries. The rea-
son for such restricted access was that students took the books and
thereby denied access to others.3 Writing in the 1930s, Charles Harvey
Brown stated that reserve rooms are mainly a creation of the twentieth
century. Interestingly, he also said there was some indication that the
use of “defined reading” was decreasing and was being replaced by
assignment of topics for investigation.4 He described the gradual move-
ment from closed to open shelves for reading rooms and cited
Columbia University and Vassar as institutions that maintained open
shelves in their reserve rooms. The University of Nebraska went from
closed to open reserve shelves between 1902 and 1910.5 Other libraries
reported a combination of open and closed shelves for their reserves,
and the University of Chicago even established a rental collection for re-
serve materials. For a “moderate fee” students could check out reserve
materials and take them home. This system did not replace the reserve
room but apparently did reduce the number of duplicate copies the
library purchased.6

Photocopies on Reserve

Often a library had difficulty meeting the need for course reserves
because it did not have enough copies of a work to satisfy the demand.
Primarily for course reserves, libraries began to take advantage of
reprography to make multiple copies of book chapters and articles that
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faculty members assigned to their students. These collections consisted
of photocopies of articles and chapters placed on reserve at the request of
an individual faculty member. The materials were almost always made
available under the name of the course or the faculty member’s name.

It is easy to think that reprography began in the early 1960s, when
photocopiers began to appear in libraries. In discussing the fact that
many academic libraries would not place periodical volumes on reserve
unless duplicates were available, in 1933 the following statement
appeared: “[I]f numbers are in print, additional copies are purchased. If
the numbers are out of print, typed or photostatic copies of articles are
made.”7 Also, if the material was rare or scarce, “sometimes certain
sections of a rare book are photostated or mimeographed and duplicate
pages are thus made available.”8 No mention was made of copyright.
Reproducing articles and other works for reserve collection is not a new
phenomenon, however.

A student who requests an item at the reserve desk has two options:
either read the photocopy checked out at the reserve desk or make an
additional copy of the photocopy to read later. Exactly what percentage
of students make copies of the photocopied item is unknown, but prac-
ticing librarians believe it is high. Making a copy of a reserve item does
not necessarily mean that the student reads the material. In fact, one
recent study of reserve collections found that only 40 percent of the stu-
dents in a class even retrieved items placed on reserve.9 There was no
indication of how many of the 40 percent read the item! Whether a stu-
dent who makes a photocopy of a reserve item infringes copyright has
long been debated, but most copyright experts believe that when a stu-
dent photocopies an item for nonprofit educational use, it is either a fair
use or a personal use that is permitted under copyright. Most agree that
fair use applies as discussed below, but others believe that fair use does
not even have to be applied because the use is a personal one.10

In recent years, there have been some reports of abuses of tradi-
tional photocopy reserve collections. For example, some faculty mem-
bers began to put photocopies of all of the readings for a course on
reserve and did not require students to purchase a textbook or other
materials. Thus, reserve collections grew tremendously, and the original
purpose of such collections was altered. Actually, complaints about
abuse of reserve collections are not new. The following complaint was
published in 1938:
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In my humble judgment, some professors have simply lost their sense
of proportion. They have become so enamored of the reserved book
system that they feel they could not give their favorite course unless
there were from 500–1,000 books on reserve, specifically ticketed
with the name and number of their course.11

While this comment dealt with placing originals on reserve, librar-
ians often made the same complaint about photocopied materials.

COPYRIGHT BAS ICS AND 
THE ALA MODEL POL ICY

Traditional reserve collections in which only original volumes are
placed into a special collection raise no copyright concerns for the
library. In the United States, there is no restriction on the right to read,
and copyright holders are not entitled to any royalties when books are
loaned by libraries.12 Under section 109(a) of the Copyright Act, any-
one who possesses a copy of a work may dispose of that copy without
any further royalties to the copyright holder. Called the first sale doc-
trine, this section of the statute permits libraries to loan works to users
or even to rent them to library patrons. Thus, placing original works on
reserve and loaning them to users is permitted under the first sale doc-
trine. Copyright concerns arise only when materials are reproduced for
library reserve collections.

Copyright Basics

Under the Copyright Act of 1976, original works of authorship that are
fixed in tangible media of expression are entitled to copyright protec-
tion.13 Copyright holders get a bundle of rights: reproduction, distri-
bution, adaptation, performance, display, and, for sound recordings,
the right of digital transmission.14 In reserve collections consisting
wholly or in part of photocopied or digitized materials, it is the repro-
duction and distribution rights that are involved. When a library pho-
tocopies or scans articles and book chapters and places them on reserve,
it has engaged in reproduction. In making the copies available to stu-
dents who then check out the reproduced copies from the reserve col-
lection, the library is not necessarily distributing that copy, however.
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Distribution typically envisions a change in possession of the copy, but
in the reserve collection situation, a student simply borrows the copy.
That user may make a further photocopy, but the library’s photocopy
is returned to the library. Even if the distribution right is implicated
along with the reproduction right, the library has not necessarily
infringed the copyright.

The exclusive rights of the copyright holder are tempered by a
number of limitations or exceptions found in the statute, the most
important of which is fair use.15 Often called the “safety valve” of
copyright, fair use excuses activity that normally would be infringe-
ment. When a use is a fair use, the user does not have to seek permis-
sion from the copyright holder or pay royalties. The law simply recog-
nizes that some uses of copyrighted works have social value and are
excused. Section 107 of the Copyright Act provides that:

[T]he fair use of a copyrighted work, including such use by reproduc-
tion in copies . . . for purposes such as criticism, comment, news
reporting, teaching (including multiple copies for classroom use),
scholarship, or research, is not an infringement of copyright . . .16

In order to determine whether a use is fair, the statute directs that
the following factors be considered: (1) purpose and character of the
use, (2) nature of the copyrighted work, (3) amount and substantiality
used, and (4) effect on the potential market for or value of the work.
One of the difficulties with fair use is that only a court can determine
authoritatively whether a particular use is fair. Thus, it is not only a lim-
itation on the exclusive rights of the copyright holder, but it is also a
defense to copyright infringement.17 There are no “bright line” rules
for judging fair use, but there are some principles that can be used to
help evaluate a particular use and whether it qualifies as a fair use.
Courts balance these four factors in making a fair-use determination. 

The first factor, purpose and character of the use, focuses on
whether the use is for scholarship or commercial gain. Nonprofit edu-
cational uses generally are more likely to be a fair use than are com-
mercial ones.18 Courts also favor so-called productive or transforma-
tive uses over simple reproductions. A transformative use makes some
contribution of new intellectual value, such as when a critic quotes
extensively from a book in a literary criticism of the book.19 Clearly,
photocopying materials for reserve collections involves no such trans-
formative use. The use, however, is for nonprofit educational purposes,
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so the use for reserve collections satisfies one prong of the first factor
but not the other. This may be enough.

Nature of the copyrighted work, the second fair use factor, requires
an examination of the copyrighted work itself. Thus, each work must
be judged separately on this factor. The legislative history states that
there is a definite difference between making a copy of a short news
note and reproducing an entire musical score. Further, by their nature
some works have no fair-use right; this includes standardized tests and
work booklets, works that are meant to be consumed.20 As a general
rule, uses of factual works are more likely to be a fair use than are uses
of creative works.21 Other considerations for this factor include
whether the work is unpublished or is out of print.22 To rely on this fac-
tor in a fair-use determination for materials placed on reserve thus
requires looking at each item individually.

The third factor, amount and substantiality used, focuses on how
much of the copyrighted work is reproduced. Generally, the smaller the
amount used, the more likely the use will be found to be fair. This quan-
titative determination is very dependent on how “the work” is defined.
For example, section 108(d) states that libraries may reproduce a single
copy of an article from a periodical issue or other contribution from a
collective work for a user. This indicates that the copyrighted work is
the journal issue, and certainly librarians had never considered other-
wise until the Texaco decision held that the individual article was the
copyrighted work.23 Thus, outside of section 108, reproduction of an
article may constitute copying 100 percent of a copyrighted work.
Although short portions of a book might be used, it is unlikely that por-
tions of articles would be placed on reserve; the entire article is gener-
ally duplicated and the reproduction is placed on reserve. The entire
work is usually copied if the work is defined as an article or a separately
authored chapter of a book. 

Amount and substantiality is a qualitative test as well. If the alleged
infringer takes the heart of the work, regardless of the amount used
quantitatively, the use will not be a fair one. Determining the heart of a
work is not difficult with some works, but it is very difficult with others.
The classic example is a thirty-minute videotape of the eruption of a
volcano, only one minute of which depicts the actual eruption. The
remainder of the tape records events leading up to the eruption and
then the aftermath. If the alleged infringer has reproduced the one-
minute segment containing the actual eruption, he has copied only one-
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thirtieth of the tape, but that is the heart of the work and thus would
not be a fair use.24

The final fair use factor, market effect, focuses on the effect of the
use on the potential market for or value of the use. This is the economic
test for the copyright holder. In Harper & Row, the Supreme Court
indicated that the fourth factor was the most important one,25 but it
retracted from this position in Acuff-Rose v. Campbell when it held that
no one factor was more important than another.26

Nonetheless, a series of cases indicates that publishers have an eco-
nomic interest in the right to license to photocopy and that avoiding
paying those royalties even for research and educational uses may not
be a fair use. In Texaco, the Second Circuit Court of Appeals held that
making single photocopies of articles from journals to which the library
subscribed, at that Texaco facility by a scientist who archived the copies
for later use, was not a fair use.27 The archiving, the fact that the pub-
lishers had provided a mechanism for licensing through the Copyright
Clearance Center, and the court’s holding that the publishers had lost
the right to license to photocopy because Texaco had opted not to pay
royalties for these copies, meant that the use was not a fair one.28 Two
cases dealing with the reproduction of coursepacks for college courses by
commercial photocopy services but at the request of a faculty member are
Basic Books, Inc. v. Kinko’s Graphics Corp.29 and Princeton University
Press v. Michigan Documents Service.30 They also recognize that the loss
of royalties for reproduction in coursepacks fails the market effect test.

Classroom Guidelines

When the Copyright Act was being debated, the need to use copy-
righted works in nonprofit education was recognized. An agreement
was negotiated by representatives of publishers, authors, and educa-
tional associations and was presented to Congress. Called the Class-
room Guidelines, the agreement covers classroom copying of books and
periodicals in nonprofit educational institutions. These guidelines were
published in the House Report that accompanied the act, and Congress
recognized the agreement with approval.31

The guidelines detail conditions and tests that should be met when
a teacher reproduces multiple copies of copyrighted works for class-
room use. Although the guidelines indicate that they are minimum
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rather than maximum guidelines, many educational institutions apply
them as if they were maximums. The guidelines also deal with single
copying by teachers for their own use in teaching and research, but for
purposes of this chapter, multiple copying is most important.32 Teachers
are permitted to make multiple copies of copyrighted works and dis-
tribute one copy to each student in the class if four tests are satisfied:
brevity, spontaneity, cumulative effects, and copyright notice.33

The guidelines define brevity very specifically. For an article, brevity
means an article of 2,500 words or less or an excerpt of 1,000 words
or 10 percent, whichever is less, but a minimum of 500 words. The
guidelines permit a poem to be copied if it is 250 words or less in length
and is printed on two pages or less. If the copyrighted work is a graphic
work, one meets the brevity test.34 These word limitations are prob-
lematic for higher education. The American Association of University
Professors and the Association of American Law Schools refused to
endorse these guidelines because they found them too restrictive for col-
leges and universities.

Spontaneity means that the copying is done at the instigation of the
individual teacher and is not directed by “higher authority.” Further,
the decision to reproduce the work must be made so late in the class
term that there is no opportunity to obtain permission from the copy-
right owner.35 The spontaneity requirement indicates that the purpose
of the multiple copying for classroom use is for filling in, for presenting
breaking news, or for using material of which the faculty member was
previously unaware. In other words, it is not a coursepack.

There are several parts to cumulative effects. First, the copying may
be done for only one course. If a teacher has multiple sections of a
course, this is still one course. Second, the teacher may not repeat with
respect to the same item from term to term. Such repeated copying can-
not meet the spontaneity test for use of the same material in subsequent
class terms. Third, only one article or other contribution from an
author or two excerpts from an author during the class term, and no
more than three from a periodical volume or other collective work may
be reproduced and distributed to students. The fourth cumulative effect
actually is the ultimate effect: No more than nine instances of such
copying during the class term.36

There may be no charge to the students for the photocopies beyond
the actual cost of copying. Further, each reproduced copy must contain
a notice of copyright on the first page. Teachers are prohibited from
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using the guidelines to produce anthologies or to reproduce consumable
works (such as standardized tests, answer sheets, or workbooks).37

Considerable criticism has been levied at the guidelines from the
academic community. In fact, in its active opposition, the American
Association of University Professors wrote to Congress encouraging
rejection of the guidelines in any part of the legislative history.38 Despite
this opposition, the American Council of Education signed on to the
guidelines, and many educational institutions have made them their
own by including them in campus copyright policies.39

The guidelines have been litigated, but not in a case that deals
specifically with reproduction and distribution of photocopies to stu-
dents in a class by a teacher. The coursepack cases did discuss the guide-
lines with approval, however. In 1991, the Second Circuit discussed the
guidelines in Kinko’s because defendant Kinko’s raised the guidelines as
a defense to coursepack copying.40 The court cited and discussed the
guidelines with approval even though it found them inapplicable to
Kinko’s because it is a commercial copying service and the guidelines
apply only to nonprofit educational institutions.41 The Sixth Circuit sit-
ting en banc also cited the guidelines with approval in Michigan
Documents Service42 when it reversed the earlier holding of its three-
judge panel.43 It discussed the guidelines and indicated that they
applied to nonprofit educational institutions, which the copy center,
Michigan Documents Service, was not. The majority classified
Michigan Documents Service as a commercial copying service.44 One
dissenting judge stated that had the individual students made the copies
or had the individual faculty members made multiple copies to dis-
tribute to the students, it would not have been infringement.45

Unfortunately, these cases appear to convert these safe harbor
guidelines into maximum guidelines. They still have not been litigated
with a proper defendant, however, i.e., a teacher who exceeds the guide-
lines or an educational institution that directs the copying by individual
teachers. Nonetheless, courts have cited the guidelines with approval.

ALA Model Policy

After January 1, 1978, the effective date of the Copyright Act, libraries
realized that nothing in either sections 107 or 108 dealt clearly with
library reserves of photocopies of copyrighted works made to support
individual classes, most often at the request of an individual faculty
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member. Many authorities argued in favor of a broad right for libraries
to reproduce copies for reserve based on the Classroom Guidelines.
Emeritus Professor of Law John C. Stedman of the University of
Wisconsin-Madison stated that the provisions of the Classroom
Guidelines should give considerable comfort to reserve collection man-
agers. “[I]f it is permissible to make ‘multiple copies for classroom use,’
it would seem to follow logically that one could make a smaller num-
ber for use under the restrictive conditions that typically apply to a
library reserve program.”46 He also stated that, normally, educational
institutions would not photocopy entire works for reserve since it
would be more economical to purchase the works; thus, the market
effect of the copying would be minimal.47 This contrasts with the
Texaco holding, which found that the right to license to photocopy was
an important right that caused negative market impact to the publish-
ers when one in the for-profit sector avoids paying royalties.48 Stedman
did warn libraries to be careful to “avoid unreasonable and excessive
photocopying.”49

In 1982, because of questions from its members, the American
Library Association issued its Model Policy Concerning College and
University Photocopying for Classroom, Research and Library Reserve
Use.50 These guidelines are the least authoritative of any issued in con-
nection with the Copyright Act in that they have no stamp of Congress
whatsoever. Further, they do not represent negotiations between copy-
right holders and users; instead, they are merely the opinion of a library
association, albeit the largest library organization. On the other hand,
publishers apparently did not object to the ALA guidelines since they
have instituted no litigation against libraries that adhere to them.51

The Model Policy guidelines begin with a statement that libraries
may photocopy and place materials on reserve “in accordance with
guidelines similar to those governing formal classroom distribution for
face-to-face teaching. . . .”52 This view was specifically rejected by the
register of copyrights, however.53 The policy goes on to state that the
library reserve room functions as an extension to the classroom and
that photocopying for reserve for convenience of the student simply
reflects the individual student’s right to copy materials for herself for
class preparation, research, and the like, which is permitted under fair
use. The ALA guidelines state that the Classroom Guidelines are in
many ways inappropriate for colleges and universities because require-
ments such as brevity just cannot mean the same thing for higher edu-
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cation as they do for elementary schools. If the faculty member’s
request is for only one copy to be placed on reserve, then the library
may copy an entire article, book chapter, or poem.54

The ALA Model Policy guidelines are divided into two parts. The
first part restates some of the requirements from the Classroom Guide-
lines and states that, in general, materials photocopied for reserve
should follow the “standard guidelines”; then the following restrictions
are listed:

1. The distribution of the same materials does not occur every
semester.

2. Only one copy is distributed for each student.

3. The material includes a copyright notice on the first page of the
portion of the material photocopied.

4. The students are not assessed any fee beyond the actual cost of the
photocopying.55

For requests to place multiple copies on reserve, the ALA Model
Policy states that these guidelines should be met:

1. The amount of material should be reasonable in relation to the
total amount of material assigned for one term of a course, tak-
ing into account the nature of the course, its subject matter, and
level, 17 U.S.C. §107(1) and (3).

2. The number of copies should be reasonable in light of the num-
ber of students enrolled, the difficulty and timing of assignments,
and the number of other courses that may assign the same mate-
rial, 17 U.S.C. §107(1) and (3).

3. The material should contain a notice of copyright; see 17 U.S.C.
§401.

4. The effect of photocopying the material should not be detrimen-
tal to the market for the work. (In general, the library should own
at least one copy of the work.) 17 U.S.C. §107(4).56

Based on these statements, clearly library reserves are not meant to
supersede the need for a textbook that students purchase or a course-
pack for which permission is sought and royalties paid when requested.
Materials photocopied for reserve may be assigned readings or 
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optional; in either event, they are intended to complement a textbook
or coursepack, not replace them. The second statement, concerning the
number of copies of the reproduced material that are placed on reserve,
leads to the conclusion that the library is better suited to make this deci-
sion than the faculty member. The effect of the photocopying should
not be detrimental to the market for the work, and the only way to
judge the effect on the market is to examine the parent work. If a fac-
ulty member requests that five chapters from a book be placed on
reserve, the library needs to know how many chapters are in the book
before it can make a determination about the market impact. In other
words, five chapters from a six- or eight-chapter book is such a large
portion that the faculty member should have had the students purchase
the book. But if the book contains thirty-five chapters, five is such a
small percentage that the professor likely would not have required stu-
dents to purchase the book.

The portion of the ALA Model Policy regarding reserves that gar-
ners the most criticism is the statement from the Classroom Guidelines
that “the distribution of the same photocopied material does not occur
every semester.” Many libraries believe this is too restrictive based on
fair use, but others have incorporated the restriction into their reserve
policies.

Many college and university libraries have developed reserve poli-
cies that comply with the reserve guidelines in the ALA Model Policy
very carefully. Some libraries never go beyond the guidelines, while oth-
ers are more expansive in their interpretation.57 Too often, libraries
have been the passive recipients of faculty requests for reserve materi-
als. They have not made the necessary inquiries to determine whether a
request satisfies the ALA Model Policy. Further, after the Kinko’s deci-
sion, when faculty members determined that their coursepacks were too
expensive if permission was sought and royalties paid, they began to
put the material on reserve in the library for students to copy them-
selves. Libraries that accepted this material violated both the spirit and
the provisions of the ALA Model Policy. 

The huge majority of academic libraries either follow the ALA pol-
icy or have their own similar policies governing fair use. Nonetheless,
publishers recently stated that they never agreed to the Model Policy,
nor were they involved in its development. Additionally, they believe
that reproducing entire articles is too much.58
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ELECTRONIC RESERVE COLLECT IONS

It was only natural that libraries would turn to technology to solve a
variety of problems caused by reserve collections. First, reserve collec-
tions occupy considerable space and are not easy to manage. Second,
because the individual photocopied items are unbound pieces, they
have to be placed in folders or other covers to prevent loss and to keep
them with other reserve items for that course. Many libraries use file
cabinets and file folders to maintain the materials. Others use pamphlet
boxes or some other method of storing them on shelves. Third, because
faculty members tend to reuse items, the library often has to photocopy
the material again each semester as the copies are worn or marked on.
Fourth, the items have to be checked out and back in as users retrieve
and return them.  Last, the library has to determine what to do with the
items at the end of the semester. Some libraries return all items to the
faculty member, while others retain them in the reserve collection. Still
others hold onto the photocopies but do not permit them to circulate
after the semester ends. 

E-reserve systems are of several different types, but all include mak-
ing a digital copy of an existing print work and then making the item
available to students through a workstation; a system might also include
links to digital materials licensed by the library. Some libraries permit
only in-library use, but more currently or soon will permit access from
anywhere through a network connection with authentication of users.

Benefits of Electronic Reserve Systems

Regardless of the decisions the library makes, the management and
storage of the collection can be a problem. As libraries began to have
computers and scanning technology available to them, it was inevitable
that they would envision converting paper reserve collections to digital
format. An electronic system solves many but not all of the problems
inherent in a paper course reserve system. For example, an e-reserve
system greatly reduces the space required to maintain the collection. It
requires scanning only one time rather than repeated copying by the
library; it reduces the necessity of finding storage means such as fold-
ers, pamphlet boxes, etc.; and staff members no longer have to check
reserve items in and out. 
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Additionally, an electronic reserve system greatly increases the ways
materials may be accessed. Not only can students search the items on
the system in a variety of ways, but, since most e-reserve systems are
established over the campus network, they can also retrieve materials
both in the library (as with a paper reserve collection) and from their
dormitory rooms, apartments, or wherever there is access to the net-
work. With a paper collection, students may read the copy they check
out or photocopy it for later reading. An electronic system adds an
additional possibility. Not only may students read the item on the com-
puter screen or print a copy, but they may also download it to a disk.
They may then make notes right on the disk copy and rearrange the
materials to facilitate their study.

An electronic system provides benefits for the library also. It can
better manage the collection, provide enhanced bibliographic access to
the materials on reserve, maintain permission records more accurately
and efficiently, and store the items when the course is not being taught
while still not permitting student access. It relieves demand for seating
space within the library and generally delivers reserve items in more
ways: onscreen viewing, downloading to a disk, or printing.

Copyright Concerns Unique to Electronic Reserves

Electronic reserve collections raise all of the copyright concerns that
exist for a paper reserve collection and new ones as well. Many libraries
determined that they would not attempt to obtain permission but
would instead try to follow the reserve guidelines in the ALA Model
Policy as a way to deal with copyright issues.59 Others decided to seek
permission for every item scanned into the e-reserve system.60 A few
libraries experimented with e-reserve systems but did not place any-
thing in the system other than items on which the requesting faculty
member held the copyright.61

Creating an e-reserve system raises unique copyright problems also.
Clearly, an item is reproduced when it is scanned and placed into the
system, but it is also reproduced whenever a student prints or down-
loads it. At least one recent case indicates that simply reading the item
on the screen makes a copy of the copyrighted item.62 Thus, an elec-
tronic system makes more copies of a work than are made in a photo-
copied collection. Further, publishers argue that the copy made is not a
copy. but an original. In other words, there is no degradation of the
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quality of the copy when it is reproduced either through printing or
downloading to disk as currently occurs when a photocopy is further
reproduced.63 On the other hand, when the use is made for nonprofit
educational purposes, it may be a fair use.

Because of the ease of further reproduction once an item is digi-
tized, publishers fear uncontrolled reproduction. They believe students
are likely to upload reserve items onto electronic discussion lists and,
“with a few keystrokes, transmit the work to 100,000 people.”64 This
is not possible with paper reserve systems because the item is not in dig-
ital format. While it is not possible to ensure absolutely that such
uncontrolled distribution will not occur, the library can take steps to
prevent this. For example, each copyrighted item included in the e-
reserve system should display the notice of copyright along with an
additional statement to the effect that no further electronic distribution
of the copyrighted work is permitted.

Another possible copyright problem of an e-reserve system that is
accessed in a public area may also infringe the display right of copyright
owners. It is only the right of public display that is an exclusive right of
the owner. A public display is defined as one that occurs in a place that
is open to the public or where a substantial number of persons outside
the normal circle of family and friends are gathered.65 Thus, displaying
a digital copy on a computer screen in a public area of the library may
be a public display. On the other hand, how likely is it that a group of
students or members of the public are going to be so interested in a
reserve item that they flock to a computer workstation in a public area
of the library to view a display of an item on reserve? Not very!

Copyright holders are also concerned that access to and use of the
material will increase, which will reduce the sales of the parent volume
or royalties they would otherwise receive for photocopying. This con-
cern has two aspects. One is that ease of access to the electronic system
will increase the number of people who use the reproduction of the
copyrighted work. This certainly could be the case if the library simply
makes all reserve items available over the campus network because
individuals not enrolled in the course can access the material. If users
from outside the university also have access, the problem is exacer-
bated. The library can ensure that this does not occur by restricting
access to the materials reproduced in the system to students, faculty,
and staff of the institution or to students who are enrolled in that
course. The other aspect is that the electronic system can easily provide
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increased bibliographic access points if individual articles and chapters
are cataloged and entered into an online catalog. This concern can also
be alleviated by simply avoiding cataloging to the article-specific level
unless all journals are so cataloged in the library. In other words, bibli-
ographic entry points should be under the name of the faculty member
and the number or name of the course.

When a library obtains a work in digital format (as opposed to con-
verting a paper copy to digital format only), the license agreement that
accompanies the work will control whether portions of the work can be
included in an e-reserve system. While there will still be fair use, the
library exemption contains a statement that nothing “affects any con-
tractual obligations assumed at any time by the library or archives
when it obtained a copy or phonorecord of a work in its collection.”66

So, if the license prohibits reproduction of materials for reserve, the
license is binding. Linking to the digital work should not be a problem
unless the license agreement prohibits such links, and libraries should
negotiate such licenses to enable linking from the e-reserve system to
the licensed digital work.

ELECTRONIC RESERVE GUIDEL INES

When the Information Infrastructure Task Force’s report, Intellectual
Property and the National Information Infrastructure, called for a
Conference on Fair Use (CONFU) to determine whether it was possible
to develop guidelines for the fair use of copyrighted works in the digi-
tal environment, many librarians assumed that electronic reserves
would be one of these issues.67 Beginning in October 1994, CONFU
met regularly and worked on a series of guidelines, among them e-
reserves. The proposed Electronic Reserve Guidelines were completed
by a small working group. They recognized that materials included in
an e-reserve system should constitute an ad hoc or supplemental source
for students and should not take the place of a textbook, coursepack,
or other materials.68

Despite initial support for the Electronic Reserve Guidelines, nei-
ther most library associations nor the Association of American Pub-
lishers (AAP) endorsed them, and they were not included in the final
report of CONFU.69 A number of organizations, including the Ameri-
can Council of Learned Societies, the American Association of Law
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Libraries, Special Libraries Association, and the Association of Ameri-
can University Presses, did endorse the guidelines, however. The library
associations that did not endorse them stated that they were too restric-
tive on libraries. The Association of American Publishers said the guide-
lines went far beyond fair use since they permitted reproduction of
entire articles and chapters rather than small portions.70 One could
posit that the draft guidelines struck the appropriate balance, since both
sides found them going too far in the other’s direction.

The Guidelines

The guidelines attempt to differentiate between the primary materials
assigned for a course and the complementary or supplementary read-
ings of copyrighted articles and chapters that might be found in a typi-
cal reserve collection. They equate digitizing the materials with placing
them in a collection of photocopies for course reserves and thus permit
reproduction of entire journal articles and book chapters. As Peter
Grenquist, executive director of the Association of American University
Presses, stated, “There are costs on both sides. Publishers will have to
bear some of the costs and so will libraries.”71 Publishers may receive
reduced royalties because of this one-term use without permission, but
libraries bear the cost of managing the system, implementing it, and
explaining certain restrictions.

The proposed guidelines detail several requirements that should
alleviate some of the concerns of copyright owners. These limitations
include: (a) use of an article or chapter in an e-reserve system for only
one term without obtaining permission from the copyright holder, (b)
restricting access to the e-reserve materials to students enrolled in the
course, (c) including admonishments that no further distribution of the
material is permitted, and (d) no more detailed bibliographic access to
the material than is provided for other journal articles.

One-Time Use

The ALA Model Policy indicates that photocopies should be placed on
reserve for only one semester. The proposed Electronic Reserve Guide-
lines contain the same limitation. Because a digital copy of a work is, in
effect, an original, and because each copy printed from the digital copy
also is an original, the one-time-use limitation attempts to balance the
rights of the copyright holder with the rights of the nonprofit educa-
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tional user. It recognizes that repeated use likely is beyond what can be
considered a fair use. Librarians must recognize that a digital copy may
be different from a photocopy and for this reason one-time use is a fair
restriction. The AAP believes that even one-time use is not a fair use,
however.72

Restricting Access to Enrolled Students

Because there is a possibility of abuse, making e-reserve course materi-
als available only to students enrolled in the course goes a long way to
reduce concerns of copyright holders. While the likelihood that others
outside of the course might be interested in reading the materials for the
course reserve is slight, this limitation is one of the costs that the library
or school should bear. 

Student access can be restricted in a variety of ways with varying
technological methods. Each institution can select its own method for
verifying that the student who seeks access to the material is enrolled in
the course. The library can control this verification method entirely and
needs little sophistication to do so. One of the simplest methods would
be to assign each course an access number that is distributed only to
students in the course. At the other end of the spectrum would be a sys-
tem that automatically verifies course enrollment when a student enters
his or her PIN number. Some institutions already have the technology
to implement such systems.

Statement Prohibiting Further Distribution

The proposed Electronic Reserve Guidelines dictate that each copy-
righted item in the digital system should contain notice of copyright.
This complies with the Classroom Guidelines and with the ALA Model
Policy. Because of the fairly low level of retrieval of reserve materials
generally, the likelihood that students will upload the work onto an
electronic discussion list seems remote. However, many students do not
recognize that the copyright notice means works should not be trans-
mitted to others through an electronic discussion list; thus, a statement
to the effect that “further electronic transmission or distribution of this
work is prohibited” alerts them that such transmission is considered
multiple reproduction of the copyrighted work, which is seldom held a
fair use. If such a statement appears along with the copyright notice, the
student is alerted that further transmission or copying is also an
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infringement of copyright. This is another of the costs that the institu-
tion should bear, and it is not burdensome.

Bibliographic Access

The problem with bibliographic access was detailed above. The pro-
posed Electronic Reserve Guidelines dictate that libraries should not
provide bibliographic access at any greater level of detail than is done
for other journal articles and book chapters. Access should be limited
to course name, course number, and name of the faculty member. This
reduces the likelihood that students not enrolled in the course will seek
access to the materials.

Other Issues

Publishers and librarians have disagreed quite vigorously over elec-
tronic reserves. To date, however, there has been no litigation nor even
a reported cease and desist letter over electronic reserves. Likewise,
there has been no litigation over the ALA Model Policy and, in fact, lit-
tle comment about the policy from the publishing community despite
the fact that these were not negotiated guidelines.73 This began to
change when libraries started implementing electronic reserve systems.
Libraries have found it difficult to obtain permission from publishers to
include their works in an electronic reserve system, even when they are
willing to pay royalties. Other publishers charge such high royalties
that they in effect deny permission for use. Some do not respond to
library requests at all. The Copyright Clearance Center has helped
somewhat, but it, too, is restricted by what copyright holders are will-
ing to license them to do.

The Copyright Clearance Center (CCC), a nonprofit corporation
organized to collect royalties for use that exceeds fair-use photocopy-
ing, has created the electronic commerce content service (ECCS) to han-
dle royalties for digital copying for electronic reserves and for provid-
ing digital course materials to distance education students.74 If the
proposed Electronic Reserve Guidelines are followed, then there may be
more permissions sought and royalties paid than would otherwise occur.
Those guidelines exempt the first term use of the item in the reserve col-
lection in accordance with the Classroom Guidelines but suggest that
permission be sought for subsequent uses. Thus, the CCC’s system for
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reserves will make it considerably easier for both libraries and copy-
right holders.

One benefit of the ECCS is that materials cleared through the ser-
vice may be accessed by faculty and students as electronic coursepacks,
e-reserves, or distance learning. ECCS bills itself as one-stop shopping
for copyright permissions for e-reserves, and many publications are
more or less precleared through the CCC’s blanket permissions with
some publishers. The CCC eliminated its membership annual registra-
tion fees in 1999, but it still charges a service fee ranging from $2.50 to
$6.50 per item based on the formula of fifteen cents per page and the
number of students. This fee is in addition to any royalty fees estab-
lished by publishers. Thus, the service fee simply covers CCC costs.75

Royalty fees vary considerably. Online registration and permission
requests speed permission through the CCC, but it still takes four to six
weeks on average.

The CCC asks that works cleared through the ECCS contain the
following statement in addition to the copyrighted notice: “Reproduced
with the permission of [copyright holder] via the Copyright Clearance
Center.” Another benefit of the online system is that it is possible to
check on the status of requests electronically.76

Users complain that having to request permission in each subse-
quent term that the work is used is cumbersome and seems unnecessary.
The CCC, however, states that it is bound by contract to contact the
copyright holder for each term’s use. Also, since individual publishers
set their own per page or per article royalty, fees may change from
semester to semester.77

Music libraries in educational institutions have long housed reserve
collections consisting of audiotapes reproduced from sound recordings.
Libraries produced tapes from library copies of sound recordings to
support classroom instruction at the request of individual instructors.
Students then were assigned to come into the music library to listen to
the copy of the recording. Often, the library made multiple copies of the
tapes to meet the needs of the class. Whether this was infringement
under the statute or the existing ALA Model Policy is problematic, but
it was never litigated. The Guidelines on the Educational Use of Music
certainly do not mention this broad practice. Their only mention of
reproducing sound recordings is the statement that copies of small por-
tions of sound recordings could be made for the purpose of construct-
ing aural exercises.78 Today, many of these music libraries are using
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streaming audio to provide the same access that the tapes provided.
Does streaming audio make a copy of multiple copies of works? If so,
does it constitute copyright infringement? The Music Library Associa-
tion has taken the official position that it does not, since students are
permitted only to listen to the work, but not to make copies.79 Copy-
right holders likely feel that this is infringement of their reproduction
and perhaps even performance rights, but there has been no litigation
over the issue.

CONCLUS ION

The availability of digital technology presents an excellent opportunity
for both libraries and copyright holders to reexamine their policies and
determine how reserve collections can take advantage of this new tech-
nology while still complying with copyright law. The law is focused not
on benefiting the owners of copyrights, but on the public good. The law
exists to “promote the progress of science and the useful arts,”80 not to
ensure economic rewards to authors and publishers.81 Promotion of
learning is thus a constitutional purpose, and one way it is facilitated is
through nonprofit educational uses of copyrighted works. Reproducing
works for library reserves is such a use. Reserve collections help ensure
that materials are available in the library to support courses taught in
the institution. E-reserve collections simply apply new technology to
old reserve collections. Because of the differences in digital works and
photocopies, however, there must be some controls on libraries’ abili-
ties to digitize works and make them available.

The AAP’s rejection of the proposed CONFU Electronic Reserve
Guidelines is perhaps understandable, but university presses did not
sign on to the guidelines either. University presses comprise about 18
percent of the membership of the AAP, and materials published by uni-
versity presses make up a large portion of the materials reproduced for
reserve collections. Publishers may have assumed that libraries would
not place their materials into e-reserve collections if the AAP objected
to the guidelines; this may be accurate. It may also mean that the pub-
lishers’ materials are no longer used for course reserves and the pub-
lisher loses too, along with the students who would have been exposed
to the ideas contained in the works, but now will not. Or it could mean
that libraries simply ignore copyright concerns.
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Most librarians are law-abiding citizens who want to comply with
the copyright law. Unrealistic restrictions, outright denial of use for e-
reserves, and unreasonable royalty fees on the part of publishers may
discourage compliance. A library may argue that fair use permits the
inclusion of works to support courses in a nonprofit educational insti-
tution through a password-protected e-reserve system. Further, the
statute itself provides a good-faith defense for library employees for
those who are truly acting in good faith.82

Eleventh Amendment immunity may also protect state-supported
institutions. The U.S. Supreme Court recently ruled that a state agency
could not be sued for damages in a patent case.83 Individuals, however,
still could be sued for damages, and institutions could be sued for an
injunction. This may mean that there is little risk to libraries in state-
supported institutions for any copyright infringement that might occur
with electronic reserves.

One solution many faculty members may seek is to avoid library
electronic reserves and put materials directly on a faculty or course
home page.84 The same considerations likely exist for course web
pages, and a faculty member may not only be personally liable for copy-
right infringement, but may also create liability for the institution.85

It is unlikely that copyright considerations will kill e-reserve collec-
tions. Libraries as well as publishers must be permitted to use technology
to serve their users. Unrealistic restrictions on the part of publishers
may mean that more libraries simply ignore the law and claim that any
use, even repeated use, for e-reserves is a fair use. In order to challenge
this, publishers would be forced to litigate. Eleventh Amendment
immunity provides considerable protection for state-supported institu-
tions. Fair, easy, fast, and cost-effective licensing is the answer.
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