
 1

2005–2006 ALA CD#22.1 
(2006 ALA Annual Conference) 

   

Freedom to Read Foundation 
 

REPORT TO COUNCIL 
 

2006 Annual Conference—New Orleans, Louisiana 
 
 
As President of the Freedom to Read Foundation, I am pleased to report on the  
Foundation’s activities since the 2006 Midwinter Meeting:  
 
MEETING “JOHN DOE” 
 
For the past year, the Freedom to Read Foundation provided critical legal support to the 
American Civil Liberties Union (ACLU) in its representation of “John Doe,” the Connecticut 
librarian(s) and member(s) of the American Library Association challenging the constitutionality 
of the National Security Letter (NSL) provision of Section 505 of the USA PATRIOT Act.  The 
NSL was served on “John Doe” last summer.  When the ACLU decided to mount a direct 
challenge to the gag order imposed upon “John Doe,” FTRF’s counsel, Theresa Chmara, 
authored amicus curiae briefs that eloquently argued for Doe’s First Amendment right to speak 
out about his/her/their experience during the ongoing debate on the reauthorization of the USA 
PATRIOT Act.  Even though the ACLU won an order lifting the gag order, government appeals 
kept the gag order in place and prevented “John Doe” from being heard when Doe would have 
provided crucial information about the NSL’s chilling effect on constitutional rights.   
 
Only after Congress voted in March to reauthorize the USA PATRIOT Act did the government 
withdraw its objections to lifting the gag order, allowing us to meet for the first time the four 
courageous and principled librarians who collectively were “John Doe”: George Christian, 
Executive Director of Library Connection, a computer consortium serving many Connecticut 
libraries; Barbara Bailey, President of Library Connection’s Board of Directors; Peter Chase, the 
Board’s Vice President; and Janet Nocek, Board Secretary.  
 
The Foundation worked closely with the ACLU over the past eight months, providing legal 
support for the four librarians.  On May 24, 2006, the Second Circuit Court of Appeals dismissed 
the government’s appeal and remanded the case back to the lower courts after the government 
informed the court that it  
no longer opposed the four librarians’ decision to reveal their identities. 
 
Yesterday, Monday, June 26, at a terrific forum moderated by ALA President Michael Gorman, 
the four Does introduced themselves and discussed the personal and professional impact of 
having been served an NSL and being bound by the gag order.  They also made the 
announcement, for the first time, that the federal government had withdrawn its request to seek 
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the records.  This meant that the case, Doe v. Gonzales (Connecticut), is now effectively mooted.  
The gag order, which had been partially lifted, is now completely lifted.  We are still  
waiting to see what court documents will remain under seal and for how long 
. 
There remains an ongoing case challenging the NSL: Doe v. Gonzales (New York).  As you 
recall, Judge Marrero of the Southern District of New York issued an order in September 2004 
that struck down the NSL statute, ruling that FBI’s power to issue a NSL without judicial review 
and under a seal of absolute secrecy violated the Constitution.  The appellate court instructed 
Judge Marrero to reconsider his decision in light of the changes made to the NSL statutes by the 
legislation reauthorizing the USA PATRIOT Act. FTRF will continue to support the plaintiff and 
the ACLU in their efforts to challenge the use of NSLs.  Notably, Second Circuit Judge Richard 
Cardamone took issue with the government’s claim that a permanent ban on speech is sometimes  
permissible under the First Amendment.  In his concurring opinion, he said “a perpetual gag on 
citizen speech of the type advocated so strenuously by the government may likely be 
unconstitutional.” 
 
Peter Chase is an old friend to the Freedom to Read Foundation and a longtime champion of 
intellectual freedom, including serving as the Intellectual Freedom Committee chair for the 
Connecticut Library Association.  Speaking afterwards about his experience, he told the press, 
“As a librarian, I believe it is my duty and responsibility to speak out about any infringement to 
the intellectual freedom of library patrons.”   
 
The Foundation salutes Peter, Barbara, George, and Janet for their principled stance.  Their 
counsel—that we have a duty to speak out about efforts to infringe upon our freedom—is 
counsel we can all take to heart, as those who would eviscerate our library collections and open 
library records to government surveillance continue to threaten our right to read freely.  FTRF 
will continue to stand firm and speak out against those efforts. 
 
DEFENDING THE FIRST AMENDMENT AND THE RIGHT TO READ FREELY 
 
The Freedom to Read Foundation’s newest legal action, Beard v. Banks, seeks to vindicate the 
rights of prisoners to receive information behind prison walls.  FTRF has joined with the 
Association of American Publishers (AAP), the American Booksellers Foundation for Free 
Expression (ABBFE), the Publishers’ Marketing Association (PMA), the Reporters’ Committee 
for Freedom of the Press, and the Prison Legal News to file an amicus brief with the U.S. 
Supreme Court in support of Ronald Banks, a prisoner challenging the Pennsylvania Department 
of Corrections’ blanket policy barring some long-term prisoners’ access to all newspapers, 
magazines, and books.  The brief argues that the prison’s policy impermissibly infringes on the 
First Amendment right of the prisoners to obtain information and the First Amendment right of 
publishers and writers to freely disseminate their works to every person.  Oral arguments were 
heard on March 27, 2006, and we are awaiting a decision. 
 
I am happy to report a successful result in Lyle v. Warner Brothers Television Productions, a 
court case filed by a writers’ assistant for the Friends television show.  The plaintiff claimed that 
the banter and sexual jokes the show’s writers engaged in during meetings subjected her to a 
hostile work environment, even though none of the banter or jokes were directed at her.  An  
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intermediate California appellate court ruled that unless the production company demonstrated 
that the conversations were “necessary to the creative process,” the comments could support a 
hostile work environment claim.  On April 20, 2006, the California Supreme Court overturned 
the intermediate court’s decision, finding that the writers’ comments were not sufficiently  
severe or pervasive enough to support a hostile work environment claim.  FTRF joined with 
ABFFE, AAP, Comic Book Legal Defense Fund (CBLDF), and PMA to file an amicus curiae 
brief in support of the show’s producers. The brief argued that the “creative necessity” test 
eliminated crucial First Amendment protections that bar government intrusion into the creative 
and editorial process.  
 
FTRF has joined with other members of the Media Coalition to file an amicus brief in support of 
the plaintiffs in Entertainment Software Association v. Blagojevich, a lawsuit seeking to enjoin 
enforcement of two new Illinois laws limiting the sale and rental of violent and sexually explicit 
computer and video games to minors and requiring retailers to post in-store signs informing  
customers about the Entertainment Software Rating Board’s rating system. After the federal 
district court enjoined enforcement of the laws, the Illinois attorney general filed an appeal with 
respect to the sexually explicit video game law before the Seventh Circuit Court of Appeals.  It 
did not challenge the ruling on the violent video game law.  The FTRF amicus brief, filed on 
April 7, 2006, in support of the Entertainment Software Association, argues that the law’s 
provisions violate the First Amendment. 
 
FTRF also pursues actions to vindicate the public’s right to access government records and 
information.  In this vein, FTRF joined with several other organizations in 2002 to file an amicus 
brief in American Historical Association v. National Archives and Records Administration, a 
challenge to the legality of Executive Order No. 13233, signed into law by President Bush on  
November 1, 2001.  The order claims to establish procedures for implementing the Presidential 
Records Act of 1978 (PRA) but instead imposes restrictions that threaten the timely release of 
presidential and vice-presidential records in accordance with the PRA.  Plaintiffs bringing the 
action included the American Historical Association, the National Security Archives, Public  
Citizen, and the Reporters Committee for Freedom of the Press.  After the release of many 
records, the suit was dismissed in 2004 without a ruling on the legality of the executive order.  
However, because some records had not been released from President Reagan’s records and a 
controversy had arisen over newly asserted privileges raised by President George W. Bush, the 
plaintiffs filed an amended complaint on November 30, 2005, challenging the legality of  
the order.  FTRF and our fellow amici filed a revised version of our brief the same day.  A 
motion for summary judgment is pending before the court.  
 
The Foundation is also participating in the following First Amendment actions: 
 
Gonzales v. American Civil Liberties Union (formerly Ashcroft v ACLU):  After the Supreme 
Court issued an opinion upholding the injunction barring enforcement of the Children’s Online 
Protection Act (COPA) in June 2004, it returned the lawsuit to the federal district court in 
Philadelphia for a trial to determine whether COPA’s “harmful to minors” restrictions are the 
least restrictive means of achieving the government’s goal of protecting children from seeing 
sexually explicit materials online.  The parties continue to pursue discovery in preparation for an 
anticipated trial date of October 2006.   
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Chiras v. Miller:  Author Daniel Chiras and a group of parents and students filed this class-action 
lawsuit against the Texas State Board of Education after the Board voted to reject Chiras’ 
textbook Environmental Science: Creating a Sustainable Future for Texas high-school 
environmental science classes because it believed the textbook was “anti-Christian” and “anti-
free enterprise.”  This past December, the Fifth Circuit Court of Appeals upheld the district 
court’s decision to dismiss the lawsuit, agreeing that school boards may reject textbooks if they 
disagree with the author’s viewpoint when such “viewpoint discrimination” is “reasonably 
related to legitimate pedagogical concerns.”  The plaintiffs decided not to seek certiorari with 
the U.S. Supreme Court, bringing this case to a close.   
 
Yahoo! v. La Ligue Contre Le Racisme et L’Antisemitisme (LICRA):  This is the suit 
challenging the penalties threatened by the courts in France after Yahoo! allowed Nazi-related 
book excerpts and auction items to be posted to its U.S. Web sites.  Such postings violate French 
law but are fully protected speech under the American First Amendment.  Two French groups, 
La Ligue Contre Le Racisme et L’Antisemitisme and the French Union of Jewish Students, 
initiated the legal action against Yahoo! in France and won the initial lawsuit.  Yahoo!  
then filed suit in the United States to obtain a ruling on the validity of the French court’s order in 
light of its users’ First Amendment rights.   
 
FTRF submitted an amicus brief in support of Yahoo!’s legal action seeking a declaratory 
judgment barring enforcement of the French judgment in the United States.  The district court in 
California ruled in favor of Yahoo!, but a three-judge panel of the Ninth Circuit Court of 
Appeals reversed, holding that the district court lacked jurisdiction over the French defendants.  
Yahoo! subsequently petitioned the Ninth Circuit for a rehearing en banc, and FTRF joined 
another amicus brief supporting Yahoo!’s petition.  The Ninth Circuit granted the petition and 
following oral argument, upheld the decision dismissing the suit.  On April 10, 2006, Yahoo! 
filed a petition for certiorari with the U.S. Supreme Court, seeking review of the Ninth Circuit’s 
decision, but the Supreme Court denied certiorari last month.  The Supreme Court’s decision 
concludes this case without any final determination of whether a foreign government’s court 
order can be enforced in the United States against a U.S. person for publishing materials on the 
Internet that are legal in the United States.   
 
THE FREEDOM TO READ:  STATE INTERNET CONTENT LAWS  
 
The Freedom to Read Foundation continues to participate as a plaintiff in lawsuits challenging 
state laws that criminalize the distribution of Internet content deemed “harmful to minors,” to 
assure that those using the Internet continue to enjoy their full First Amendment rights and retain 
the right to determine for themselves what they read and view on the Internet.  
 
The lawsuit we are pursuing most vigorously is The King’s English v. Shurtleff, our challenge to 
the Utah statute extending the state’s “harmful to minors” prohibitions to the Internet.  Among its 
most problematic provisions are sections requiring the creation of an Adult Content Registry for 
Web sites, requirements that Internet service providers block the Web sites listed in the  
registry, and a requirement that content providers evaluate and label content as “harmful to 
minors.”  The state’s motion to dismiss all but three of the plaintiffs remains pending before the 
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federal district court in Utah; the court refrained from ruling after representatives of the Utah 
legislature agreed to consider amending the legislation.  The proposed bill did not pass, and the  
court has entered an order scheduling a trial date in January 2007.  An order barring enforcement 
of the statute remains in effect.   
 
FTRF joined with ABFFE, AAP, CBLDF, the ACLU of Utah, and several Utah bookstores, 
Internet providers, and residents to bring this lawsuit. 
  
ABFFE v. Petro (formerly Bookfriends, Inc. v. Taft), a challenge to the Ohio obscenity statute 
and “harmful to minors” law addressing both print materials and Internet content, remains 
pending before the federal district court in Ohio.  In September 2004, Judge Walter Rice 
sustained in part and overruled in part both plaintiffs’ and defendants’ motions for summary 
judgment.  The parties are still waiting for an expanded opinion to learn the specifics of the  
ruling.  
 
DEFENDING PRIVACY AND CONFIDENTIALITY 
 
In addition to the two Doe v. Gonzales cases mentioned at the beginning of this report, FTRF is 
involved in other litigation involving privacy and confidentiality. 
 
We patiently await a decision in Muslim Community Association of Ann Arbor v. Ashcroft, the 
facial legal challenge to Section 215 of the USA PATRIOT Act, which amends the business 
records provision of the Foreign Intelligence Surveillance Act to permit FBI agents to obtain all 
types of records—including library records—without a showing of probable cause.  The district 
court in Michigan heard oral arguments on the government’s motion to dismiss the plaintiffs’ 
complaint in December 2003.  There is no indication when a decision will be forthcoming.   
 
FTRF has joined with Public Citizen to file an amicus brief supporting the right to read 
anonymously in the legal action entitled Forensic Advisors, Inc. v. Matrixx Initiatives, Inc.  This 
lawsuit challenges a subpoena issued by Matrixx Initiatives that seeks to discover the names of 
persons subscribing to a financial advisor’s newsletter published by Forensic Advisors, Inc.  
Forensic Advisors, an independent financial research firm, published a report on Matrixx  
Initiatives, the maker of Zicam cold remedies.  Matrixx alleges that news sources for the 
newsletter or the newsletter’s subscribers may be responsible for anonymous Internet posts 
Matrixx claims are defamatory.  Oral arguments are now pending before the Maryland Court of 
Special Appeals.  
 
AWARDS 
 
I am pleased to report the Foundation was this year’s recipient of the Independent Voters of 
Illinois-Independent Precinct Organization’s “Legal Eagle Award.”  I accepted the award on 
behalf of the Foundation at a dinner in Chicago earlier this month. 
 
We also this week expect to receive a donation from the Data Research Users’ Group, upon the 
dissolution of that organization.  The donation of at least $22,600 will be of tremendous help to 
the Foundation. 
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STATE LEGISLATION 
 
This year we saw an increase in mini-CIPA legislation on the state level, tying filtering to 
funding of libraries.  In Kansas, the legislature tried to pass a law that would remove sales tax 
exemptions from friends groups affiliated with libraries that did not have Internet filters. In 
Oklahoma, a bill was introduced to withdraw funding from any library that did not create a 
special “adults-only” section for “homosexually themed” and “sexually explicit” material.  
Neither bill passed.  However, video games remain the most popular target of those who would 
restrict access to protected materials on the state level.  In addition to the Illinois case discussed 
above, litigation was filed last week in Louisiana against a similar law. 
 
FUNDRAISING 
 
Following our very successful fundraiser with Sandra Cisneros in San Antonio, we are scheduled 
to have a reading and book signing at Seattle’s Midwinter Meeting featuring Washington state’s 
very own young-adult author, Chris Crutcher, author of a number of banned and challenged 
books, including Athletic Shorts and Whale Talk.  Please keep your eyes open for more 
information about this exciting program. 
 
Additionally, at this meeting the Board created a special “organizational member” category to 
encourage libraries and other institutions to support the Freedom to Read Foundation at a more 
substantial level.  The membership level will be initiated during this fall’s membership drive and 
fully implemented at the beginning of our 2007 member year in April. 
 
The Board also amended our Constitution and Bylaws at this conference incorporating several 
changes recommended by ALA’s Parliamentarian, Eli Mina.   
 
We encourage all of our colleagues and friends to become members of the Freedom to Read 
Foundation, please send a check to: 
 

Freedom to Read Foundation 
50 E. Huron Street 
Chicago, IL  60611 

 
You can also use a credit card to join the Foundation.  Call (800) 545-2433, ext. 4226 or visit us 
online at www.ftrf.org to use our online donation form. 
 
Respectfully submitted, 
 
John W. Berry 
President, Freedom to Read Foundation 
 


