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Executive Summary

· On December 30 the President signed the FY 2006 Labor, Health and Human Services and Education appropriations bill into law.  The FY 2006 Defense appropriations bill includes a 1% across-the-board cut to all discretionary, non-defense programs.   

· On February 6, President Bush released a $2.7 trillion fiscal year 2007 budget request that eliminates 141 programs. Despite an extremely tight fiscal environment where many programs are experiencing cuts in funding, the President's budget requested $262,240,000 for the Institute of Museum and Library Services, an increase of $15,096,000 over FY 2006.

· The proposed budget for the Environmental Protection Agency (EPA) includes a $2 million cut that will likely result in the closure of the EPA Headquarters Library as well as many of its 27 regional and laboratory libraries. If the budget cuts are implemented, they will severely weaken or eliminate public access to the EPA’s scientific and technical information resources as well as the expertise of the information professionals who know how to identify and analyze them.

· The new Director of IMLS, Dr. Anne Imelda Radice, was confirmed by the Senate in March.  

· The President’s budget includes a proposal to move the Library Statistics Program from the National Center for Education Statistics (NCES) at the Department of Education to the IMLS by 2008.

· The President's budget also calls for the U.S. National Commission on Libraries and Information Science (NCLIS) to be combined with IMLS by FY 2008 – and gives Congress a year to pass any necessary legislation. 

· On Feb. 16, Rep. Brian Baird (D-WA) introduced H. Res. 688, which would amend House rules to require that all proposed legislation be posted on the Internet for 72 hours before it comes up for floor debate.

· According to a White House Memorandum issued on December 16, 2005 executive branch agencies are to develop standard procedures for handling of "sensitive but unclassified" (SBU) information. SBU could become the government’s largest single information-control category – without the procedural mechanism for review and release that apply to classification.

· On December 14, President Bush issued Executive Order 13392 to help improve the processing of requests made under the Freedom of Information Act (FOIA).  

· On March 7, the final vote in this round of USA PATRIOT Act reauthorization occurred. The House of Representatives voted (280-138) to pass S. 2271, the bill negotiated with the White House by four Republican Senators, and which amended H.R. 3199 (the House Conference Report).  The PATRIOT reauthorization legislation signed into law by President Bush on March 9, 2006 contains some changes from the original USA PATRIOT Act.

· Senator Wyden (D-OR) introduced a net neutrality bill, S. 2360, "The Internet Non-Discrimination Act of 2006" which ALA has endorsed.  

· The Washington Office continues to closely monitor The Internet Non-Discrimination Ac t. Along with our ARL and ACRL colleagues, we are advocating for exemption for academic and public libraries from what could be a costly compliance.

· On January 24, the U.S. Senate Commerce Committee held a hearing on the “broadcast flag,” a device proponents want added to televisions, VCS and DVD players to prevent unlawful copying of  broadcast material  (What is the broadcast flag?) Jonathan Band testified for the Library Copyright Alliance (ALA, AALL, ARL, MLA and SLA), explaining to the Committee how the broadcast flag would prevent Fair Use of copyrighted materials and thus hamper distance education activities by libraries and educational institutions. 

· ALA, along with the American Association of Law Libraries, the Association of Research Libraries, the Medical Library Association, and the Special Libraries Association filed comments (as the Library Copyright Alliance) on the broadcast flag this past December with the U.S. Copyright Office.

· The library community has participated in various ways in the ongoing project of the U.S. Copyright Office to address “orphan works.”  

· The Library of Congress last year convened a “Section 108 Study Group” to prepare findings and make recommendations to the Librarian of Congress by mid-2006 for possible alterations to the law that reflect current technologies.  

· On January 26, 2006, ALA joined in filing an amici curiae (friends of the court) brief in the U.S. Supreme Court in a significant patent case that was appealed from the Federal Circuit Court of Appeals.  

· The cultural heritage community—including libraries, museums, historical societies, and the like—needs to articulate a unified vision of the digital infrastructure. To start the discussion, OITP will convene a meeting in April in Chicago.

· OITP held a retreat with the Library Copyright Alliance in February to discuss copyright lobbying priorities and emerging issues, in particular those that intersect with telecommunications policy and pending legislation, control of the Internet, and efforts to legislate technological “solutions” to control piracy.   

· On February 1, ALA invited Congressional staff from the House and Senate to view a display of  photographs and a slideshow showing the impact of Hurricanes Katrina and Rita on Gulf State libraries.  IMLS brought up a librarian from both Louisiana and Mississippi to talk first-hand about what is happening to libraries in the Gulf region. ALA is lobbying to get libraries in the Gulf region faster access to federal disaster funds and better funding by having libraries declared “Essential Community Services.”

· We met with the National Education Association’s (NEA) lead staffer on the “65% solution”—NEA has agreed to be a resource for our local school librarians.  NEA’s state leadership will work with AASL’s Affiliate Assembly to monitor this issue very closely in each state legislature.  

· The Library Business Alliance met March 8 and the businesses lobbied their federal legislators, both in Washington and their home towns.  They asked for support of our budget request for LSTA and Improving Literacy Through School Libraries.  

· A total of 783 messages were emailed and faxed by ALA members to Congress from the Legislative Action Center in the past three months.  The most popular messages sent to Congress addressed reauthorization of the PATRIOT Act legislation and funding for libraries. 

· Preparations for National Library Legislative Day (NLLD) 2006 are underway. NLLD 2006 will held on May 1 and 2 (Monday and Tuesday).  ALA is again partnering with the DC Library Association (DCLA) and the Special Libraries Association (SLA) to sponsor the event.  

· The Institute of Museum and Library Service announced their 2005 National Awards at a ceremony at the White House on January 30.  The First Lady presented awards to the Johnson County Library of Kansas, the Mathews Memorial Library from Virginia, and the Saint Paul Public Library in Minnesota.

· The Eileen Cooke Madison Award went to the Georgia First Amendment Foundation, and its publication, Georgia Law Enforcement and the Open Records Act, 2nd edition.

· The 2006 recipient of the James Madison Award is Steve Aftergood, champion of the public’s right to know and author of “Secrecy News--” essential reading for everyone concerned with government secrecy and interested in ensuring and expanding public access to government information.

I. Federal Budget and Appropriations

 

FY 2006 Budget

On December 30 the President signed the FY 2006 Labor, Health and Human Services and Education appropriations bill into law.  The FY 2006 Defense appropriations bill includes a 1% across-the-board cut to all discretionary, non-defense programs.   

 

LSTA was funded at $210.597 million, almost a $5 million increase over FY 2005.  The total Department of Education funding, excluding the additional one time emergency supplemental hurricane relief appropriation, is $55.9 billion, which is a cut of  $651.3 million (-1.2%) below FY 2005 total discretionary funding. The Improving Literacy Through School Libraries program was funded at $19.486 million, a 1% cut (the across-the-board cut to all discretionary programs) from FY 2005.  

FY 2007 Budget 
On February 6, President Bush released a $2.7 trillion fiscal year 2007 budget request that eliminates 141 programs. 

 

Despite an extremely tight fiscal environment where many programs are experiencing cuts in funding, the President's budget requested $262,240,000 for the Institute of Museum and Library Services, an increase of $15,096,000 over FY 2006. For the Library Services and Technology Act, the budget includes $220,855,000, an increase of $10,258,000 from FY 2006. Within that total is $171,500,000 for Grants to State Library Agencies, which will enable the implementation of the new formula. Also included: $25,000,000 for the Laura Bush Librarians for the 21st Century program, $12,930,000 for National Leadership Grants for Libraries, and $3,675,000 for Improving Library Service to Native Americans.

 

For school libraries, the President requested level funding for the Improving Literacy Through School Libraries Program. 

In both the House and the Senate, Members of Congress are circulating letters of support for LSTA and the Improving Literacy Through School Libraries program to the House and Senate Appropriations Committees.  Circulating the letters in Congress are Representative Raúl Grijalva (D-AZ) and Representative Robert Simmons (R-CT) in the House of Representatives, and Senator Jack Reed (D-RI) and Senator Susan Collins (R-ME) in the Senate.

 

The letters are addressed to the House and Senate Labor, Health and Human Services and Education Appropriation Subcommittees and requests that the House and Senate include President Bush's request of $220.855 million for LSTA and increased funding for the Improving Literary Through School Libraries program for FY 2007.

Cuts to Budget for EPA Libraries

The proposed budget for the Environmental Protection Agency (EPA) includes a $2 million cut that will likely result in the closure of the EPA Headquarters Library as well as many of its 27 regional and laboratory libraries. This change will make it more difficult for the agency’s policymakers and the public to leverage the extensive knowledge found in these libraries, and to make important decisions that affect the environment, thereby potentially compromising the public’s health.  Additionally, half of the FY 2006 serials budget, $500,000 out of $1 million, has been cut from the serials budget of the Office of Administration and Resources Management research libraries in Cincinnati, OH, and Research Triangle Park, NC. The total budget cut to the EPA libraries is $2.5 million.
If the budget cuts are implemented, they will severely weaken or eliminate public access to the EPA’s scientific and technical information resources as well as the expertise of the information professionals who know how to identify and analyze them.

ALA President Michael Gorman has submitted letters in protest of the EPA cuts to the House Appropriations subcommittee and Washington Office staff continue to meet with Members of Congress to encourage them to oppose these cuts. 
 

Changes at IMLS

The new Director of IMLS, Dr. Anne Imelda Radice, was confirmed by the Senate in March.  

The President’s budget includes a proposal to move the Library Statistics Program from the National Center for Education Statistics (NCES) at the Department of Education to the IMLS by 2008. By moving the program, which collects and analyzes data about America’s public and state libraries, to IMLS, the government can more easily apply these statistics and adapt policy to changing trends in library services and use.

The President's budget also calls for the U.S. National Commission on Libraries and Information Science (NCLIS) to be combined with IMLS by FY 2008 – and gives Congress a year to pass any necessary legislation.  The staff of NCLIS would join IMLS. Meetings between the two agencies have been held to work out how this can be effected smoothly, without sacrificing any of the important activities with which NCLIS is involved. A conversation on this subject has been scheduled for the board meeting. 

II. Access to Information

72 Online

On Feb. 16, Rep. Brian Baird (D-WA) introduced H. Res. 688, which would amend House rules to require that all proposed legislation be posted on the Internet for 72 hours before it comes up for floor debate. Baird's resolution would cover both first floor action and final conference reports. Posted text would be searchable, and access would be convenient, free and anonymous. The resolution would also close loopholes in the three-day rule, such as bills not reported by any committee, and bills considered in the last six days of the session. 

The resolution would exempt the same categories of legislation exempted from the three-day rule, such as declarations of war and national emergency, and would also protect classified information. 

Agencies Told To Standardize "Sensitive But Unclassified"

According to a White House Memorandum issued on December 16, 2005 executive branch agencies are to develop standard procedures for handling of "sensitive but unclassified" (SBU) information. SBU could become the government’s largest single information-control category – without the procedural mechanism for review and release that apply to classification.

The following is a passage from the President's December 16 memorandum, Guidelines and Requirements in Support of the Information Sharing Environment: "To promote and enhance the effective and efficient acquisition, access, retention, production, use, management, and sharing of Sensitive But Unclassified (SBU) information, including homeland security information, law enforcement information, and terrorism information, procedures and standards for designating, marking, and handling SBU information must be standardized across the Federal Government." 

Standard Procedures for SBU can be found at:  http://www.fas.org/sgp/news/2005/12/wh121605-memo.html.


Executive Order: Improving Agency Disclosure of Information
On December 14, President Bush issued Executive Order 13392 to help improve the processing of requests made under the Freedom of Information Act (FOIA).  The Order raises the profile of FOIA within each department and agency by requiring that each federal agency: 

· create a high level (assistant secretary) chief FOIA officer;

· conduct an internal assessment of FOIA service problems and develop a work plan for making improvements;

· establish a FOIA Requester Service Center and a FOIA Public Liaison to work with requestors.

The Executive Order does not address the 2001 FOIA guidance memo issued by then-Attorney General Ashcroft, nor does it offer relief for under-funded and under-staffed FOIA offices. Perhaps the concerns with increasing backlogs and search and copy fees will be addressed in the agency-specific work plans mandated by the Order.

U.S. Congressional Bibliographies – Information Available

The U.S. Congressional Bibliographies, compiled at NCSU Libraries, enumerate and describe meetings held by Congressional committees since 1985, those for which printed transcripts are issued, and those that remain unprinted.  Its sources are the Congressional Record's "Daily Digest" and bibliographic information supplied by the U.S. Senate Library.  Its primary goal is to be an authoritative, exhaustive reference source of meetings held and documents released by House and Senate committees.
III. Privacy

USA PATRIOT Act

On March 7, the final vote in this round of USA PATRIOT Act reauthorization occurred. The House of Representatives voted (280-138) to pass S. 2271, the bill negotiated with the White House by four Republican Senators, and which amended H.R. 3199 (the House Conference Report).  On March 1, the Senate had passed S. 2271 (95-4) and on March 2, they passed H.R. 3199 (89-10). The House had already passed H.R. 3199 back in December, so their vote on S. 2271 was the last vote to occur.

The PATRIOT reauthorization legislation signed into law by President Bush on March 9, 2006 contains some changes from the original USA PATRIOT Act (outlined below).

Sunsets

A sunset of December 31, 2009 was established for Section 215 of the USA PATRIOT Act. 

Section 215
Standards

The standards under which the FBI can obtain library records in the course of an investigation are slightly more stringent under the new law. 

Under the original PATRIOT Act, the FBI had only to assert that records were “sought” for an authorized investigation “to obtain foreign intelligence information not concerning a United States person or to protect against international terrorism or clandestine intelligence activities.” 

Under the new legislation, the FBI can obtain library records of anyone when they present facts showing “reasonable grounds” to believe that the records are “relevant” to an “authorized investigation” as described above. 

Individualized Suspicion

The reauthorized statute brings in SAFE Act language regarding individualized suspicion, but it does not require the FBI to show such individualized suspicion and so it leaves the door open to wide search order requests. 

The law now says that the records sought will be presumptively relevant (i.e., nothing further needed) if the FBI shows that they pertain to: 

(i) a foreign power or agent of a foreign power; 

(ii) the activities of a suspected agent of a foreign power who is the subject of such authorized investigation; or 

(iii) an individual in contact with, or known to, a suspected agent of a foreign power who is the subject of such authorized investigation.  

The reauthorized law also follows the SAFE Act language in requiring records or other things to be described with “sufficient particularity” to allow them to be identified –reducing the danger that the FBI will engage in fishing expeditions in library or bookstore records.  

It also states that the order “may only require the production of any tangible thing if such thing can be obtained with a subpoena duces tecum (a writ or process including a clause requiring the witness to bring with him and produce to the court, books, papers, etc., in his hands, tending to elucidate the matter in issue) issued by a court of the United States in aid of a grand jury investigation or with any other order issued by a court of the United States directing the production of records or other tangible things,” again putting some limits on the scope of the order
Approval

The law requires the Director of FBI, or (if delegated) the Deputy Director of the FBI or the FBI Executive Assistant Director for National Security, to personally approve any request for records from a library or bookstore or for firearms, tax return, educational or medical records.  

Disclosure

The reauthorized PATRIOT Act reforms the original legislation by allowing disclosure of receipt of a Section 215 order to “any person to whom disclosure is necessary to comply with such order.” It also explicitly allows a recipient to consult an attorney and to obtain legal advice or assistance "with respect to the production of things in response to the order;” and allows disclosure to “other persons as permitted” by the Director of the FBI or the Director’s designee. 

Further, there is now no requirement that a recipient of a Section 215 order inform the FBI of the identity of an attorney to whom disclosure was or will be made. But, upon the request of the Director of the FBI, a recipient is required to identify anyone besides an attorney to whom a disclosure is made or will be made.
Challenges

The reauthorization legislation allows a recipient to challenge a Section 215 order. But that challenge can occur only in a special “petition review panel” of the FISA court—and challenges can only be filed in order to determine the “lawfulness” of the order. It is not clear why a FISA review panel would find that a FISA judge issued an unlawful order. 

The reauthorization legislation also allows a Section 215 order recipient to challenge the gag order attached to the subpoena. But recipients may challenge only after one year. And the FISA judge may only overturn the gag if:

a) the government does not certify; and 

b) the judge finds that there is no reason to believe that the disclosure “may endanger the national security of the U.S., interfere with a criminal, counterterrorism, or counterintelligence investigation, interfere with diplomatic relations, or endanger the life of physical safety of any person.” 
The certification of the government to these possibilities is to be taken as conclusive.
Minimization Requirements 

The statute now requires the Attorney General to adopt “specific minimization procedures” that:

1) are “reasonably designed in light of the purpose and technique of” a Section 215 order “to minimize the retention, and prohibit the dissemination, of nonpublicly available information concerning unconsenting United States persons consistent with the need of the United States to obtain, produce, and disseminate foreign intelligence information;” and 

2) ”require that non-publicly available information, which is not foreign intelligence information, …shall not be disseminated in a manner that identifies any United States person, with such person’s consent, unless such person’s identity is necessary to understand foreign intelligence information or assess its importance.”

Reports

The reauthorized PATRIOT Act requires that the Department of Justice (DOJ) submit unclassified reports annually in April to the House and Senate Committees on the Judiciary, the House Permanent Select Committee on Intelligence and the Senate Select Committee on Intelligence. These reports will include information on the total number of orders either granted, modified, or denied when the application or order involved the production of library circulation records, library patron lists, book sales records, or book customer lists; as well as firearm sales records; tax return records; educational records; or medical records containing information that would identify a person.  

It also requires the DOJ to report “to Congress” in April of each year on:

(a) the total number of applications made for orders approving requests for the production of tangible things; and 

(b) the total number of such orders that were granted, modified, or denied. It appears that the latter reports will be unclassified.

Audit

The Inspector General of the DOJ is now required to perform a comprehensive audit of the effectiveness and use, including any improper or illegal use, of the investigative authority provided to the FBI under Title V of the Foreign Intelligence Surveillance Act of 1978 (Section 215 of the USA PATRIOT Act amended Section 501 of the Foreign Intelligence Surveillance Act of 1978).

Section 505
Standards

The reauthorized PATRIOT Act now includes language asserting that libraries, when functioning in their traditional roles – including providing Internet access--are not subject to NSLs. However, the language states that libraries are subject if the library “is providing the services defined under” Section 2510(15) of title 18, which says “ “electronic communication service” means any service which provides to users thereof the ability to send or receive wire or electronic communications.” A colloquy conducted by Senators Sununu and Durbin on February 16 clarified the legislative history and intent of the provision: “a library that has Internet access, where a person can find an Internet e-mail service, is not a communications service provider; therefore, it would not fall under the purview of the NSL provision in 18 U.S.C. 2709.”

Disclosure

The reauthorized PATRIOT Act allows disclosure of receipt of a National Security Letter to “any person to whom disclosure is necessary to comply with such order.”  It also explicitly allows a recipient to consult an attorney and to obtain legal advice or assistance "with respect to the production of things in response to the order;” and also allows disclosure to “other persons as permitted” by the Director of the FBI or the Director’s designee. 

Following the language of the SAFE Act, the law now says that if the Director of the FBI or his designee (in a position not lower than Deputy Assistant Director at the Bureau headquarters or a Special Agent in Charge in a Bureau field office designated by the Director), certifies that disclosure of a National Security Letter would harm national security, interfere with an investigation, interfere with diplomatic relations, or endanger life or physical safety, receipt of the Letter may not be disclosed to other than those persons to whom disclosure is necessary to comply with such order, or to an attorney to obtain legal advice or assistance with respect to the request. Persons to whom disclosure is made are subject to the same non-disclosure provisions.

The statute establishes new penalties for “knowingly and with intent to obstruct an investigation or judicial proceeding” by violating the gag order. Penalties include a prison term of up to 5 years. However, language in the original legislation establishing a penalty of up to one year in prison for “knowingly and willfully” violating the gag order was removed .

Challenges

A recipient of a National Security Letter is allowed to challenge the request in a U.S. District Court. The Court may set aside the NSL order only if it is “unreasonable” or “oppressive” or “otherwise unlawful.”

The statute now allows a challenge to the gag order in a U.S. District Court. However, if the government certifies that a challenge would harm national security, interfere with an investigation, interfere with diplomatic relations, or endanger life or physical safety, that certification must be treated as “conclusive.”  If a year has elapsed since issuance of the order, the issuing official must re-certify--but certification is still conclusive.  

Enforcement

The law allows the government to go to a U.S. District Court to seek enforcement of the NSL, makes violation of the enforcement order punishable as contempt, and states that the court must close any contempt hearing to the extent necessary to prevent the unauthorized disclosure of a request.  

IV.  Telecommunications 

Net Neutrality

Senator Wyden (D-OR) introduced a net neutrality bill, S. 2360, "The Internet Non-Discrimination Act of 2006" which ALA has endorsed.  The phrase "net neutrality" has been buffeted around in recent months and references the principle that all content on the Internet should get equal treatment.  As Senator Wyden said in his introductory statement: "The powerful interests that control the "pipes" of the Internet should not be able to control the content on the Internet for users or start charging content and applications providers for access to consumers."

 

ALA's equity of access and freedom of information policies are consistent with S. 2360 in several ways.  Under Wyden's bill, network operators would be required to treat all Internet content equally.  The bill would prevent interfering with "blocking, degrading, altering, modifying or changing traffic on the Internet and prohibiting priority lanes where some content providers can purchase faster access to end users" while those who don't or cannot pay the fee are left in the slow lane.

CALEA

The Washington Office continues to closely monitor this issue. Along with our ARL and ACRL colleagues, we are advocating for exemption for academic and public libraries from what could be a costly compliance. Member education is a major part of this issue; we produced a popular issue brief on CALEA for the ALA Midwinter conference. It can be found at http://www.ala.org/ala/washoff/WOissues/techinttele/calea/CALEAtechbrief.pdf
V. Copyright 

Senate Holds Broadcast Flag Hearing 

On January 24, the U.S. Senate Commerce Committee held a hearing on the “broadcast flag,” a device proponents want added to televisions, VCS and DVD players to prevent unlawful copying of  broadcast material.  Jonathan Band testified for the Library Copyright Alliance (ALA, AALL, ARL, MLA and SLA), explaining to the Committee how the broadcast flag would hamper distance education activities by libraries and educational institutions.  Attached to his written testimony were five affidavits from librarians that had been submitted to the D.C. Circuit Court of Appeals in the litigation over the broadcast flag.  Go to the Senate Commerce Committee Web site to see the video: http://commerce.senate.gov/hearings/witnesslist.cfm?id=1704.  During the hearing there were references to a "Digital Content Protection Act of 2006," crafted by Sen. Gordon Smith (R-OR).  This is a "discussion draft" bill that has not yet been introduced.  

DMCA Section 1201 Rulemaking

ALA, along with the American Association of Law Libraries, the Association of Research Libraries, the Medical Library Association, and the Special Libraries Association filed comments (as the Library Copyright Alliance) this past December with the U.S. Copyright Office.  Joined by the Music Library Association, the LCA requested exemptions to the DMCA's Section 1201 prohibition on circumvention of technological measures that control access to copyrighted works.  (http://www.ala.org/ala/washoff/WOissues/copyrightb/1201cmntsFnl01dec05.pdf.)  ALA, through the Library Copyright Alliance, will testify at upcoming hearings (March 29 and 31 and April 3 and 4, 2006) in Washington, DC.

The Copyright Office issued its third notice of inquiry in October 2005, to begin the third round of triennial proceedings under Section 1201(a)(1) of the Digital Millennium Copyright Act of 1998.  (http://www.copyright.gov/fedreg/2005/70fr57526.html)  The law provides that there can be exemptions from the prohibition on circumvention for users of "classes of works" who would be "adversely affected by virtue of such prohibition in their ability to make non-infringing uses" of those works. The rulemaking process to determine the exemptions is to take place every three years.  The Library of Congress issued rules in October 2000 and October 2003; the next rule will be issued in October 2006.  

 

Copyright Office Inquiry on Orphan Works
The library community has participated in various ways in the ongoing project of the U.S. Copyright Office to address “orphan works.”  Orphan works are those copyrighted works whose owners are difficult or even impossible to find.  We have filed comments, participated in public Roundtables, and met with staff in the Copyright Office and in the House Judiciary Committee to discuss some of the thorny issues and to make further recommendations from libraries.  

The Copyright Office submitted its Report on Orphan Works to the Senate Judiciary Committee on January 31, 2006, along with recommended legislative changes.  The House Judiciary Committee’s Subcommittee on Courts, the Internet, and Intellectual Property moved quickly to hold a hearing on the issue on Wednesday March 8.  The four witnesses included Maria Pallante of the Solomon R. Guggenheim Foundation (Guggenheim Museum), who presented testimony on behalf of museums, archives and libraries (including ALA).  All of the witnesses’ statements as well as a video Webcast are available on the Subcommittee’s Web site.  http://judiciary.house.gov/oversight.aspx?ID=221.

Library of Congress Section 108 Study Group

The Library of Congress last year convened a “Section 108 Study Group” to study section 108 of the copyright law, prepare findings and make recommendations to the Librarian of Congress by mid-2006 for possible alterations to the law that reflect current technologies.  The group, named after the section of the U.S. Copyright Act that provides limited exceptions for libraries and archives, held its inaugural meeting at the Library of Congress in April 2005 and has met on a bi-monthly basis since then.  

In March 2006, the Group sponsored two public roundtable discussions, one in Los Angeles and one in Washington, DC, to solicit public comments on the issues under consideration.  The Study Group expects to hold additional public hearings before submitting recommendations to the Copyright Office and the U.S. Congress before the end of the year.  

Amicus Brief Filed in U.S. Supreme Court 

eBay v. MercExchange
On January 26, 2006, ALA joined in filing an amici curiae (friends of the court) brief in the U.S. Supreme Court in a significant patent case that was appealed from the Federal Circuit Court of Appeals.  The case has important implications for copyright law insofar as it raises questions about the nature of intellectual property: is IP just like any other form of property, or does it possess unique characteristics that distinguish it from tangible property? The amici, filing on behalf of eBay, are the Electronic Frontier Foundation (which wrote the brief), the Public Patent Foundation, the American Association of Law Libraries, the Special Libraries Association and ALA. 

The case concerns the Federal Circuit's "automatic injunction rule," under which the Federal Circuit almost always grants an injunction in patent cases absent extraordinary circumstances, such as a healthcare emergency.  In all other cases, courts weigh four equitable factors (balance of hardships, irreparable injury, adequacy of money damages, and public interest), but in patent cases the Federal Circuit has effectively thrown normal equitable principles out the window.  

One reason for its doing so is a 1908 Supreme Court case, Continental Paper Bag v. Eastern Paper Bag, where the Court said that a patent is property like any other property, so the patent owner has the right to exclude infringers from that property.  The statements of the Court in that case (though not technically the exact holding) have led some to equate intellectual property with real property.  This is an approach to intellectual property law that libraries and others have tried hard to avoid, instead emphasizing that patents and copyrights are unique forms of property, created by statute and designed to encourage innovation and to benefit the public.  In granting certiorari (appeal), the Supreme Court asked the parties to address both whether the "automatic injunction rule" should stand, and whether it should continue to follow Continental Paper Bag.

Although patents are not normally within the scope of libraries’ concerns, the library associations believe that this case presents an opportunity to attack the notion that intellectual property is just like any other form of property.  This obviously is a very important point for libraries. 

The brief also argues that the automatic injunction rule chills free speech.  For example, there are over 200 patents pending on technology relating to Web logs (blogs).  Under the automatic injunction rule, any one of these patents could shut down all blogs because the rule in essence prohibits courts from considering the four equitable factors (particularly the public interest).  The Federal Circuit’s rule also threatens academic freedom.  The brief points out that more and more entities are attempting to patent online education and research tools, from methods used in distance learning to online instruction in language, music and mathematics (including a patent on using inductive reasoning to teach vocabulary).  An injunction against the use of these methods could directly impinge on academic speech.  

VII. Meetings, Coalitions, and Outreach

Digitization Meeting

The cultural heritage community—including libraries, museums, historical societies, and the like—needs to articulate in the policy debate a public interest vision of the digital infrastructure. Without such a vision, the infrastructure could evolve in ways that, while serving specific focused interests, would impede or even prevent the development of potentially transforming new cultural forums and would chill public access to them.

To start the discussion, OITP will convene a meeting in April in Chicago. The attendees will be a broadly representative member group of approximately forty people from ALA and the wider library and cultural heritage community to develop a draft statement or statements roughly modeled on the Principles for a Networked World document created in 2002 at a workshop held in Skokie. If the discussions are productive, we are intending to create a draft document for review and discussion at annual 2006.

Library Copyright Alliance Retreat

OITP held a retreat with the Library Copyright Alliance in February to discuss copyright lobbying priorities and emerging issues, in particular those that intersect with telecommunications policy and pending legislation, control of the Internet, and efforts to legislate technological “solutions” to control piracy.   

Copyright Education Course

OITP co-sponsored with ACRL a WebCT continuing education course, “Current Copyright Issues facing Academic Libraries.”  Another course will be offered in July 2006. 

Hurricane Katrina Recovery

On February 1, ALA invited Congressional staff from the House and Senate to view a display of  photographs and a slideshow showing the impact of Hurricanes Katrina and Rita on Gulf State libraries.  IMLS brought up a librarian from both Louisiana and Mississippi to talk first-hand about what is happening to libraries in the Gulf region. ALA is lobbying to get libraries in the Gulf region faster access to federal disaster funds and better funding by having libraries declared “Essential Community Services.”

The Senate Committee on Homeland Security and Government Affairs is writing a report on the failures exhibited during Hurricane Katrina and Rita making recommendations on the changes that need to be made.  The Office of Government Relations has been working with the Committee to include information on libraries, including how they performed immediately after the disaster and the changes we would like to see in FEMA for the future.

65% Solution
We met with the National Education Association’s (NEA) lead staffer on the “65% solution”—NEA has  agreed to be a resource for our local school librarians.  NEA’s state leadership will work with AASL’s Affiliate Assembly to monitor this issue very closely in each state legislature.  We have also met with the American Federation of Teachers (AFT) on this issue and discussed plans for coordinating efforts against the 65% Solution. 

Library Business Alliance

The Library Business Alliance met March 8 and the businesses lobbied their federal legislators, both in Washington and their home towns.  They asked for support of our budget request for LSTA and Improving Literacy Through School Libraries.  They also talked about libraries’ needs following Hurricane Katrina.

Legislative Action Center

A total of 783 messages were emailed and faxed by ALA members to Congress from the Legislative Action Center in the past three months.  The most popular messages sent to Congress addressed reauthorization of the PATRIOT Act legislation and funding for libraries. 

In April, the service contract with CapWiz will be terminated and ALA will use a new e-advocacy service offered by Vocus. The new online advocacy product offers the same functionality as the Capwiz product, but is more user-friendly. The Washington Office is working with PIO and Chapter Relations to help communicate to members about the change-over.
National Library Legislative Day

Preparations for National Library Legislative Day (NLLD) 2006 are underway. NLLD 2006 will held on May 1 and 2 (Monday and Tuesday).  ALA is again partnering with the DC Library Association (DCLA) and the Special Libraries Association (SLA) to sponsor the event.  A pre-conference for new participants will be held on April 30, with discussions of how participants can talk to legislators and other logistics for visiting Capitol Hill.  Virtual Library Legislative Day will also be held on May 1 and 2—this event organizes library supporters who cannot come to Washington for NLLD to communicate the needs of libraries to Congress using fax, email, and telephone.  
 

VIII. Awards

IMLS Awards

The Institute of Museum and Library Service announced their 2005 National Awards at a ceremony at the White House on January 30.  The First Lady presented awards to the Johnson County Library of Kansas, the Mathews Memorial Library from Virginia, and the Saint Paul Public Library in Minnesota.

James Madison Award and Eileen Cooke Madison Award

The Eileen Cooke Madison Award is named for Eileen Cooke, a former head of the American Library Association’s Washington Office, and for President James Madison. The award honors those who, either at the state or local levels, have championed, protected, and promoted public access to government information and the public's right to know. 

This  year’s winner of the award is the Georgia First Amendment Foundation, and its publication, Georgia Law Enforcement and the Open Records Act, 2nd edition. The Foundation is the first of its kind in Georgia – and possibly the nation – and provides both law enforcement and the public with information about the law enforcement documents to which the public has a right.  The Foundation has forged relationships with many different communities in Georgia, including libraries, law enforcement, the press, and public interest organizations, and in so doing it has helped to foster a strong community of access supporters in Georgia. 

The Madison Award, named for President James Madison, was established in 1986 and is presented annually on the anniversary of his birth. The award honors those who have championed, protected, and promoted public access to government information and the public’s right to know. 

The 2006 recipient of the James Madison Award is Steve Aftergood, champion of the public’s right to know and author of “Secrecy News--” essential reading for everyone concerned with government secrecy and interested in ensuring and expanding public access to government information.

Among his many contributions to the access community is Mr. Aftergood’s Project on Government Secrecy website, which hosts a remarkable range of information on government secrecy policy. This website is often the only place that information regarding government secrecy can be located and is a vital resource for organizations and individuals who fight for open government. He also played an important role in the formation of openthegovernment.org and in bringing together other coalitions to jointly advance open government in Congress and in federal agencies. 







ALA Washington Office report to the Executive Board – March, 2006 – Page 6

