EBD #12.11

2005-2006

TO:  

ALA Executive Board
RE:

Faulkner v. National Geographic 

ACTION REQUESTED/INFORMATION/REPORT:

The Board is being asked to approve ALA’s participation in the filing of an amicus brief in support of a petition for certiorari in the U.S. Supreme Court in the case Faulkner v. National Geographic.

ACTION REQUESTED BY:


Emily Sheketoff, Director, ALA Washington Office

CONTACT PERSON:
Emily Sheketoff, 202-628-8410, esheketoff@alawash.org
DRAFT OF MOTION:

The Board moves to participate in this petition for certiorari 

DATE:
October 27, 2005
BACKGROUND:

Attached is a memorandum for Miriam Nisbet, ALA Legislative Counsel, providing background information about this case.

 Attachments

From: 
Miriam M. Nisbet

Sent: 
Wed 10/26/2005 4:09 PM

To: 
Emily Sheketoff

Cc: 
Lynne E. Bradley; Miriam M. Nisbet; Rick W. Weingarten; Carrie Russell; Bernadette M. Murphy

Subject: 
Faulkner v. National Geographic Society 

Here is the information about the National Geographic case, in which we filed an amicus brief last year in support of the NGS.  The Second Circuit Court of Appeals ruled in favor of the NGS in March.  Now the appellants - the writers and photographers - have filed (last week) a petition for certiorari in the US Supreme Court, asking the Court to take an appeal from the decision of the Second Circuit.  The NGS and any groups who want to weigh in on the petition have until Nov. 19 to file a response.  

 The NGS has asked if the libraries will file a short amicus brief in support of - not opposition to - the petition.  The NGS wants the Court to hear the appeal, because right now, as discussed below, there is an Eleventh Circuit Court of Appeals decision against the NGS concerning the digitized National Geographic magazine.  

Our brief last year, on behalf of all five associations plus the Society of American Archivists, was written by Arnie Lutzker and Carl Settlemyer pro bono.  Arnie and Carl have said that if we want to file an amicus brief in support of the petition, they will cap their fees at $5000; printing costs will be about $1000 in addition, so the total costs will be about $6000.  I've put in a call to see if SAA would like to join us again and if so, whether they can contribute.  If all five library associations join again, and SAA joins, then it will cost $1000 for each of us to participate.  This is an important case with serious implications for libraries' digitization projects.   NGS counsel has told Arnie that they believe that "amici support to hear the case for practical real world reasons are very important, and your clients represent some of the most appealing and credible real world reasons."  Of course, if the Supreme Court hears the case, then we'll have to worry about how to fund a full amicus brief.  

Following is a summary and background of the case.  Also, attached is the previous memo we did for the Executive Board in June 2004, when we sought (and obtained) approval to file the amicus brief in the Second Circuit.  

Faulkner v. National Geographic Society 

The U.S. Court of Appeals for the Second Circuit on March 4, 2005, issued an opinion in Faulkner v. National Geographic Society, ruling in favor of the NGS.  The case concerns whether publishers of collective works and others who may choose to legitimately digitize them can re-publish those works in a digital format without seeking permission of authors or other contributors. Several freelance photographers, as well as some writers, sued the National Geographic Society (NGS) for copyright infringement because some of their works are included in a CD-ROM produced by the NGS. The CD-ROM contains photo-scanned images of the entire print version of the National Geographic magazine from 1888 to 1996 in a searchable format. A lower court found that the publication on CD-ROM is permissible under the Copyright Act. The library and archives associations filed an amici curiae (friends of the court) brief asking the U.S. Court of Appeals for the Second Circuit to affirm that decision (which it did).  

The case is closely related to an earlier one, NGS v. Greenberg, in which we also supported the NGS.  In that case the NGS was asking the U.S. Supreme Court to hear its appeal from an adverse ruling in the 11th Circuit Court of Appeals on the same facts and issues.  The appellate court had held that the NGS CD-ROM did infringe the copyright of another photographer who had sued the NGS.  We filed an amicus brief in August 2001.  The Supreme Court declined to hear the appeal.

The case also is related to New York Times v. Tasini, in which the U.S. Supreme Court in 2001 interpreted the same provision of the Copyright Act.  Tasini was decided after the 11th Circuit decision in NGS v. Greenberg and, had Tasini been decided sooner, would almost certainly have changed the outcome of the Greenberg case.  The libraries supported the authors, not the publishers, in Tasini.  Though it may not be apparent at first blush, our support of the publishers in the present case (and the earlier NGS case) is consistent with the arguments we made in Tasini as well as our statements about the impact of the case on libraries.  

Please let me know if you need additional information.  Mac

Miriam M. Nisbet

Legislative Counsel

American Library Association
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