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Executive Summary

· The House Appropriations Committee approved a $141.9 billion discretionary allocation for the FY 2007 House Labor/HHS/Education appropriations bill, which is $4.1 billion over the President’s request of $137.8 billion and slightly above the $141.1 billion funding levels for the FY 2006 enacted Labor/HHS/Education appropriations bill. 
· The President's proposed budget for the Environmental Protection Agency (EPA) includes a $2 million cut that will likely result in the closure of the EPA Headquarters Library as well as many of its 27 regional and laboratory libraries. The Washington Office is in contact with congressional staff on both the appropriations and oversight committees on this issue.  

· On February 16, Rep. Brian Baird (D-WA) introduced H. Res. 688, which would amend House rules to require that all proposed legislation be posted on the Internet for 72 hours before it comes up for floor debate.  

· The House Administration Committee held an oversight hearing on the Smithsonian Institution’s contract with Showtime Networks.  The Secretary of the Smithsonian Institution, Larry Small, testified that the Smithsonian contract with Showtime is a 30 year contract and made an un-redacted version of the contract available to the Committee for their private review.  Following Small’s testimony Carl Malamud of the Center for American Progress, Margaret Drain, Vice President of WGBH and Emily Sheketoff testified on the concerns and problems this type of contract may cause and the fact that it was negotiated in secret and remains secret.

· Representatives Fitzgerald and Terry introduced another content control proposal, HR 5319.  The “Deleting Online Predators Act,” DOPA, was referred to the House Commerce’s Subcommittee on the Internet.  This bill would prohibit libraries and schools that receive the E-rate discount funds, from providing access to “social networking” sites, such as myspace.com.  
· The appeal of the FCC’s First Report and Order (First Order) extending CALEA to facilities-based broadband Internet access providers and VoIP services was argued before the Court of Appeals for the District of Columbia on Friday, May 5, 2006.  As news reports indicated, the three-judge panel appeared skeptical of the FCC’s reading of CALEA.

· In October, ALA’s E-rate Task Force proposed a radical simplification of the program in comments before the FCC. We continue to promote this simplification scheme in meetings with key decision makers.

· OITP, AASL and the National Council of Teachers of English (NCTE) have embarked on a two-year project to develop copyright lesson plans aimed at middle school students.  

· Prudence S. Adler, Associate Executive Director, Federal Relations and Information Policy for the Association of Research Libraries, has been named this year’s recipient of the L. Ray Patterson Copyright Award.

· On June 2 and 3, OITP and the Association of Research Libraries (ARL) convened a meeting in Chicago to discuss the needs and concerns of the library, archive and museum communities regarding proposed changes to Section 108 of the copyright law, commonly known as the libraries and archives reproduction exception.  

· Since January 2005, ALA has filed comments, participated in public Roundtables, and met with staff in the Copyright Office and in the House Judiciary Committee to discuss the issue of orphan works and to make further recommendations from libraries.  

· A recent draft bill authored by Sen. Ted Stevens (R-AK) on various aspects of telecommunications services included a “Digital Content Protection Act” to give the FCC authority to reissue its flag rule.  The draft provision includes language about exceptions for educational and other uses along the lines of fair use, giving a clear signal that the library concerns were heard and heeded.

· ALA and our fellow library associations will file an amicus brief on Greenberg v. National Geographic Society. We have a long history with this case, which involves an allegation of copyright infringement against the National Geographic Society (NGS), due to its publication of past issues on CD-ROM.  

· On January 26, 2006, ALA joined in filing an amici curiae brief in the U.S. Supreme Court on  eBay v. MercExchange, a significant patent case that was appealed from the Federal Circuit Court of Appeals.  
· The Office of Information Technology Policy (OITP) Advisory Committee hosted a  Digitization Policy Workshop attended by 25 individuals representing 13 organizations from the library and cultural heritage community on April 7-9, 2006 at the Chicago O’Hare Hilton.  
· The Legislative Action center (LAC) continues to be a key method of communication between ALA members and Congress.  In April, ALA members were introduced to the new LAC (an e-advocacy website software offered by VOCUS).  
· On May 1 and 2, librarians from 47 states across the nation visited Washington D.C. to speak out about the needs of libraries during National Library Legislative Day 2006.   As many as 520 librarians, friends of libraries, trustees, patrons spoke with Members of Congress about the needs of libraries in areas such as funding, telecommunications, copyright and government information. 
· The DC Library Association presented the ALA Washington Office with the Ainsworth Rand Spofford President’s Award for our work on behalf of this nation’s libraries.
 

 

I.  FY 2006 Federal Budget and Appropriations

Following the passage of the budget resolution in the Senate, the House was unable to pass a budget resolution of its own.  House moderates are seeking an additional $7 billion for health and education programs over the President’s budget request. This would match the $7 billion Harkin-Specter amendment that was attached to the Senate budget resolution. The House Appropriations Committee approved a $141.9 billion discretionary allocation for the FY 2007 House Labor/HHS/Education appropriations bill, which is $4.1 billion over the President’s request of $137.8 billion and slightly above the $141.1 billion funding levels for the FY 2006 enacted Labor/HHS/Education appropriations bill. 

The letters of support for LSTA and Improving Literacy Through School Libraries being circulated in the Senate by Senators Reed (D-RI) and Collins (R-ME) and in the House of Representatives by Representatives Grijalva (D-AZ) and Simmons (R-CT) were sent to the chairmen and ranking members of the House and Senate Labor, Health and Human Services, Education and Related Agencies Appropriations Subcommittee.  In the House, we finished with 50 signatures. In the Senate, thanks to the efforts of National Library Legislative Day participants, 37 Senators signed on in support of our funding requests for LSTA and Improving Literacy Through School Libraries program. 

 

The ALA Washington Office has sent letters to the House and Senate Appropriations Committees in support of increased funding for the Government Printing Office, Library of Congress, and National Agricultural Library. 
 

The ALA Washington Office also made Hill visits, an Agency visit, and sent letters to the House and Senate Appropriations Committee to support restoring funding for the Environmental Protection Agency regional libraries.  
  

	FY 2007 Funding Chart - Amounts in Thousands

	Funding for Selected Programs
	FY2005
	FY2006
	President’s FY2007 Budget Request

	Institute of Museum and Library Services  (IMLS):
	$280,564
	$247,144
	$262,240

	  Library Services 
	205,951
	210,597
	220,855

	  Museum Services
	34,724
	35,705
	39,885

	National Commission on Libraries and Information Science (NCLIS) 
	993
	983
	983

	GPO-Office of Sup. of Docs.
	$31,953
	$33,303
	$43,000

	National Libraries 
	
	
	

	Library of Congress 
	545,362
	561,751
	628,485

	National Agriculture Library
	22,305
	22,000
	25,000

	National Library of Medicine (includes MLAA)
	323,346
	318,091
	313,269

	Department of Education 
	
	
	

	Title I, Grants to Local Education Agencies (ESEA I-A)
	12,739,571
	12,713,125
	12,713,125

	Even Start (ESEA I-B-3)
	225,095
	99,000
	0

	Reading First State Grants (ESEA I-B-1)
	1,041,600
	1,029,234
	1,029,234

	Early Reading First (ESEA I-B-2)
	104,160
	103,118
	103,118

	Striving Readers Initiative
	24,800
	29,700
	100,000

	Improving Literacy Through School Libraries (ESEA I-B-4)
	19,683
	19,486
	19,486

	Education Technology (ESEA II-D-1 &2)
	496,000
	272,250
	0

	21st Century Community Learning Centers (ESEA IV-B)
	991,077
	981,166
	981,166

	Innovative Ed. Prog. Strategies (ESEA V-Part A)
	198,400
	99,000
	99,000

	High School Reform (ESES V-D, 1) 
	0
	0
	1,475,000

	Inexpensive Book Distribution (RIF) (ESEA V-D, 5)
	25,296
	25,043
	25,043

	Star Schools (ESEA V-D, 7)
	20,832
	14,850
	0

	Special Education (IDEA) State Grants
	10,589,746
	10,582,961
	10,682,961

	Adult Education & Literacy State Grants
	569,672
	563,975
	563,975

	Adult Education National Leadership
	9,096
	9,005
	9,005

	National Institute for Family Literacy (NIFL)
	6,638
	6,572
	6,572

	Community Technology Centers (ESEA V-D, 11)
	4,960
	0
	0

	College Work Study (HEA Title IV-C)
	990,257
	980,354
	980,354

	Institutional Development (HEA Title III)
	421,476
	419,629
	417,045

	International Ed. (HEA VI)
	106,819
	105,751
	106,751

	Postsecondary Ed. Improvement Fund (HEA VII-B)
	162,604
	21,989
	21,989

	Institute of Education Sciences (formerly OERI):
	349,198
	345,705
	352,706

	  Educational Research
	164,194
	162,552
	162,552

	  Educational Statistics
	90,931
	90,021
	93,022

	  Educational Assessment
	94,073
	93,132
	97,132

	Vocational Education
	1,326,107
	1,296,306
	0

	Other Agencies & Programs
	
	
	

	Head Start (HHS) 
	6,842,000
	6,876,000
	6,786,000

	National Archives & Records Adm.
	264,809
	280,215
	289,605

	National Endowment for the Arts
	121,263
	125,001
	124,000

	National Endowment for the Humanities
	138,054
	126,328
	141,000


II. Access to Information
Cuts to EPA Libraries
The President's proposed budget for the Environmental Protection Agency (EPA) includes a $2 million cut that will likely result in the closure of the EPA Headquarters Library as well as many of its 27 regional and laboratory libraries. This change will make it more difficult for the agency's policymakers and the public to leverage the extensive, accurate knowledge found in these libraries, and to make important decisions that affect the environment, thereby potentially compromising the public's health. Additionally, half of the FY 2006 serials budget, $500,000 out of $1 million, has been cut from the serials budget of the Office of Administration and Resources Management research libraries in Cincinnati, OH, and Research Triangle Park, NC. 

If the budget cuts are implemented, they will severely weaken or eliminate public access to the EPA's scientific and technical information resources as well as the expertise of the information professionals who know how to identify and analyze them.

The Washington Office is in contact with congressional staff on both the appropriations and oversight committees on this issue.  We, and representatives of the American Association of Law Libraries (AALL) and the Special Libraries Association (SLA), also met with the head of EPA’s Office for Environmental Information and other EPA staff to convey our concerns. We have reached out to environmental and other organizations as well.

72 Online

On February 16, Rep. Brian Baird (D-WA) introduced H. Res. 688, which would amend House rules to require that all proposed legislation be posted on the Internet for 72 hours before it comes up for floor debate.  The bill has been sent to the House Committee on Rules. It has 28 co-sponsors (2 Republicans).

Sensitive But Unclassified

In early May, Thomas McNamara, a top official in the Office of the National Director of Intelligence in charge of establishing information sharing policies for the government, told the House Homeland Security Intelligence Subcommittee he believes there could be a drastic reduction in the number of categories used to restrict information from the public, but Congress might have to pass legislation to get it done. McNamara said federal agencies do not have any legal justification for most information they withhold from the public: "There is, quite frankly, much that has no legal basis and doesn't deserve a legal basis. We should be getting that stuff out." 

The Government Accountability Office (GAO) reported in March that agencies use 56 different "sensitive but unclassified" categories to restrict information. That includes such categories as "sensitive drinking water-related information," "not available national technical information service" and "protected battery information."

McNamara called GAO's estimate too low. He has found that agencies use at least 65 different categories, and possibly 70. McNamara said one of his missions is to develop "a rational, limited set of categories" under which information is withheld. The number of categories could be as low as six, he said. Most information that is now withheld or would be withheld could then be made public. He said there are legal justifications for only 17 categories for withholding information, adding that the administration might have to ask Congress to create a new legal framework if changes are to be made.

Executive Order: Improving Agency Disclosure of Information
On December 14, President Bush issued Executive Order 13392 to help improve the processing of requests made under the Freedom of Information Act (FOIA).  The Order raises the profile of FOIA within each department and agency by requiring that each federal agency: 

· create a high level (assistant secretary) chief FOIA officer;

· conduct an internal assessment of FOIA service problems and develop a work plan for making improvements;

· establish a FOIA Requester Service Center and a FOIA Public Liaison to work with requesters.

The Department of Justice, which has responsibility for overseeing the implementation of the order, reports that  the head of each federal agency now has designated a Chief FOIA Officer to oversee all ongoing agency implementation activities under it, as well as the agency's administration of the FOIA overall.  The assessments and work plans are due June 14, 2006.

The Executive Order does not address the 2001 FOIA guidance memo issued by then-Attorney General Ashcroft, nor does it offer relief for under-funded and under-staffed FOIA offices. Perhaps the concerns with increasing backlogs and search and copy fees will be addressed in the agency-specific work plans mandated by the Order.

Smithsonian Networks

The House Administration Committee held an oversight hearing on the Smithsonian Institution’s contract with Showtime Networks.  The Secretary of the Smithsonian Institution, Larry Small, testified that the Smithsonian contract with Showtime is a 30 year contract and made an un-redacted version of the contract available to the Committee for their private review.  Following Small’s testimony Carl Malamud of the Center for American Progress, Margaret Drain, Vice President of WGBH and Emily Sheketoff testified on the concerns and problems this type of contract may cause and the fact that it was negotiated in secret and remains secret.

III. Telecommunications

Telecommunications issues, especially network neutrality, are becoming more complicated as new bills are introduced every week.   In one or more telecommunications bills in the House and the Senate, there are “dueling proposals” on municipal broadband, national video franchising, network neutrality, universal service & the E-rate as well as anti-redlining and the broadcast flag.  

 

ALA's guiding principles lead us to analyze these many dueling proposals on their respective impact on the build out of advanced broadband services at affordable rates for libraries of all types (as well as consumers and other institutions), without content controls and with non-discriminatory access to all types of information sources.  

 

ALA has been working with various coalitions on both Senate and House bills to:
 

a) Strengthen the municipal franchising as well as broadband build out provisions;
b) Support strong net neutrality proposals that assure open and non-discriminatory access for information providers including libraries;
c) Stabilize the universal service program, including the E-rate; 
d) Seek better language on the broadcast flag provisions (more of a copyright issue); and
e) Prevent redlining that would broaden the digital divide.
 

Deleting Online Predators Act - DOPA

Representatives Fitzgerald and Terry introduced another content control proposal, HR 5319.  The “Deleting Online Predators Act,” DOPA, was referred to the House Commerce’s Subcommittee on the Internet.  This bill would prohibit libraries and schools that receive the E-rate discount funds, from providing access to “social networking” sites, such as myspace.com.  Like the arguments against filtering, the proposal leads to a false sense of security while over blocking constitutionally protected material and denying access to the educational and informational advantages of this Internet application.  ALA has indicated opposition to the bill.

While opposing HR 5319, the Office has demonstrated support for H. Res 800, a resolution calling for June to be designated National Internet Safety Month.   The resolution promotes more parental education and the involvement of state and local institutions in educating the general public, especially youth.  The resolution recognizes that “parents, teachers, and community leaders can empower children to resist the lures of online predators by educating them at home, in classrooms, and through community groups…”  ALA has signed onto a group letter in support of the resolution.

Communications Assistance for Law Enforcement Act - CALEA
The appeal of the FCC’s First Report and Order (First Order) extending CALEA to facilities-based broadband Internet access providers and VoIP services was argued before the Court of Appeals for the District of Columbia on Friday, May 5, 2006.  As news reports indicated, the three-judge panel appeared skeptical of the FCC’s reading of CALEA.  If the court invalidates the FCC decision entirely, libraries will have no obligation to ensure wiretap capabilities are present when providing Internet access to library users.  Libraries still will have the obligation to provide assistance to law enforcement when served with a valid court order for electronic surveillance, but that is no different than the current law. A decision is expected by the end of August 2006.

 

On May 3rd, the FCC adopted a Second Report and Order (Second Order) regarding implementation of CALEA.  The Second Order does the following:  

· Reaffirms the May 14, 2007 compliance deadline for Internet access and VoIP services 

· Reaffirms that all facilities based broadband providers and interconnected VoIP providers must comply by that date -- no delays by category will be granted 

· Defers to industry standards groups in the first instance to set the requirements 

· Permits Trusted Third Parties to provide solutions (i.e., outsource compliance) 

· Allows compliance date extensions only for equipment that pre-dates 1998 

· States that it will enforce CALEA under its own authorities against non-complying carriers 

· Confirms that carriers are responsible for all post-1995 costs, and no capital costs can be included in the per-wiretap charges 

 

If the court reverses the FCC’s First Order extending CALEA to Internet access (and our legal experts remain optimistic that it will do so), then much of the Second Order likely will be moot. However, legislation extending CALEA in ways proposed by the Law Enforcement community will no doubt be introduced.

E-rate
In October, ALA’s E-rate Task Force proposed a radical simplification of the program in comments before the FCC. We continue to promote this simplification scheme in meetings with key decision makers, such as the round of meetings at the FCC held during Legislative Day. Washington Office staff accompanied several members of the ERTF to meetings with Commissioner Adelestein and a member of Commissioner Copps’ staff. In these meetings, we underscored our commitment to the changes proposed in our comments and the importance of E-rate to libraries.
2005 Survey of Public Libraries and the Internet
OITP has once again partnered with the Bill and Melinda Gates Foundation to support a study of public libraries and the Internet, which was done by researchers at Florida State University. Although the final results of the large-scale study will not be ready for Annual, we will be able to share two other facets of the data. These include an in-depth look at the impact of 2005’s hurricanes on gulf coast libraries and a report on successfully networked public libraries that is a result of several site visits. 


IV. Copyright 

Copyright Curriculum for Middle School Students
OITP, AASL and the National Council of Teachers of English (NCTE) have embarked on a two-year project to develop copyright lesson plans aimed at middle school students.  This summer, teams of school library media specialists, teachers, and legal experts will draft the lesson plans and pilot their drafts to the educational community.  School library media specialist will play a leading role in the testing and implementation phases of the project. They will train teachers in the use of the lesson plans much as they do with information literacy. OITP will seek feedback from the AASL community at Annual to select the five lesson plan topics deemed the most important to address.    

Copyright Advisory Network

The Copyright Advisory Network (www.librarycopyright.net), now beginning its third year in operation, provides a free online forum for discussion of copyright questions and issues facing libraries. To date, the Network has 1,123 registered users, who have discussed 238 topics, with more than 800 posts. In the last month, topics of discussion include the use of short quotes, copying videotapes and DVDs, rental of DVDs, old photographs, ephemera, permissions, screen printing, podcasts, the fair use of music, and using commercial music in a noncommercial project copyright forum. In addition to the online forum, the Network site also includes an extensive copyright bibliography, blog, and copyright resource tools.  

In January 2006, eight librarians were selected to be the first group of Copyright Scholars primarily responsible for managing the Network.  The scholars ensure that all queries are addressed in 48 hours.  They are also developing copyright FAQs and assessment tools to evaluate the effectiveness of the Network.  The scholars maintain an internal wiki to share new copyright learnings and to organize their work.  At the end of their tenure in June 2007, another group of librarians will be selected as scholars.  The OITP Copyright Advisory Committee will publicize a call for self-nominations in early 2007.    

L. Ray Patterson Copyright Award: In Support of Users’ Rights
Prudence S. Adler, Associate Executive Director, Federal Relations and Information Policy for the Association of Research Libraries, has been named this year’s recipient of the L. Ray Patterson Copyright Award. The award will be presented at the ALA Annual Conference in New Orleans at a reception to be held Monday, June 26, 2006, 4-5:30pm at the Hilton New Orleans Riverside, Rosedown Room.

Section 108 Meeting
On June 2 and 3, OITP and the Association of Research Libraries (ARL) convened a meeting in Chicago to discuss the needs and concerns of the library, archive and museum communities regarding proposed changes to Section 108 of the copyright law, commonly known as the libraries and archives reproduction exception.  Section 108 allows qualified libraries and archives to make reproductions of protected works without prior authorization for purposes of replacement, preservation, and interlibrary loan, among other things.  

Last year, the Library of Congress and U.S. Copyright Office appointed a Section 108 Study Group comprised of librarians, lawyers, and members of the commercial sector to determine if changes to the law are necessary to address the reproduction of digital works.  Their discussions seek to balance the interests of libraries and archives and those of the publishing and content communities.  They have held public roundtable discussions in Los Angeles and Washington, D.C. in March to gather commentary from stakeholders.  

Because Section 108 is complex and the library community needs to be prepared for future debate, the OITP/ARL meeting will focus on specific aspects of the law likely to be proposed by the Study Group including a new digital preservation exception, off-site access to digitized replacement and preservation copies, and a new exception for preservation of websites and other online content. OITP and ARL will prepare a brief draft white paper to stimulate and support discussion of the library community’s likely recommendations and positions regarding proposed changes. 

“Orphan Works” Legislation
 Orphan works are those copyrighted works whose owners are difficult or even impossible to find.  The library community has participated in various ways in the ongoing project of the U.S. Copyright Office to address “orphan works.”  Since January 2005, we have filed comments, participated in public Roundtables, and met with staff in the Copyright Office and in the House Judiciary Committee to discuss some of the thorny issues and to make further recommendations from libraries.  

The Copyright Office submitted its Report on Orphan Works to the Senate Judiciary Committee on January 31, 2006, along with recommended legislative changes.  The House Judiciary Committee’s Subcommittee on Courts, the Internet, and Intellectual Property moved quickly to hold a hearing on the issue on March 8.  The four witnesses included Maria Pallante of the Solomon R. Guggenheim Foundation (Guggenheim Museum), who presented testimony on behalf of museums, archives and libraries (including ALA).  The Senate Judiciary Committee then held its hearing on orphan works on April 6.   In the meantime, libraries continued to participate in intense negotiations with House staff and stakeholder representatives to agree on a draft bill.

On May 22, Rep. Lamar Smith (R-TX), chair of the House Judiciary Committee’s Subcommittee on Courts, the Internet, and Intellectual Property, introduced H.R. 5439, the “Orphan Works Act of 2006.”  The bill was marked up by the subcommittee on May 24 and referred to the House Judiciary Committee.  The thrust of the bill is that remedies for infringement of a copyrighted work will be limited if the user (the alleged infringer) had made a reasonably diligent, good faith search to locate the owner of the work but was unable to find the owner.  

We support the bill, even though we have concerns with some aspects of it.  We will begin working with Senate Judiciary Committee staff on a Senate version of the bill.  
Senate Considers Broadcast Flag Bill

In January 2006, the U.S. Senate Commerce Committee held a hearing on the “broadcast flag.”  The issue stems from an order issued by the Federal Communications Commission several years ago that would have required that all digital electronic devices, such as television sets and personal computers, include code (known as the "broadcast flag") that accompanies DTV signals to prevent redistribution of the digital content over the Internet.  ALA was part of a successful lawsuit against the FCC to stop the broadcast flag rule from going into effect in 2005.

Jonathan Band testified for the Library Copyright Alliance (ALA, AALL, ARL, MLA and SLA), explaining to the Committee how the broadcast flag would hamper distance education activities by libraries and educational institutions.  Attached to his written testimony were five affidavits from librarians that had been submitted to the D.C. Circuit Court of Appeals in the litigation over the broadcast flag.  Go to the Senate Commerce Committee Web site to see the video: http://commerce.senate.gov/hearings/witnesslist.cfm?id=1704.  

Since January, librarians have met with many Senate staff members to discuss library and educational issues for consideration in any legislative action on the broadcast flag.  We have urged that if there is to be a “flag,” Congress should ensure that any flag regime includes appropriate exceptions for lawful uses.  This could be done by prohibiting the flagging of certain kinds of content such as public domain material; news and public affairs programs; and programming designed for educational and informational needs.

A recent draft bill authored by Sen. Ted Stevens (R-AK) on various aspects of telecommunications services included a “Digital Content Protection Act” to give the FCC authority to reissue its flag rule.  The draft provision includes language about exceptions for educational and other uses along the lines of fair use, giving a clear signal that the library concerns were heard and heeded.  It is unclear whether this or other provisions of the complex bill will move forward in this session of Congress.

Library Associations to file Amicus Brief in Federal Appeals Court

Greenberg v. National Geographic Society

ALA and our fellow library associations have a long history with this case, which involves an allegation of copyright infringement against the National Geographic Society (NGS), due to its publication of past issues on CD-ROM.  The case concerns whether publishers of collective works and others who may choose to legitimately digitize them can re-publish those works in a digital format without seeking permission of authors or other contributors.  Several freelance photographers, as well as some writers, sued the National Geographic Society (NGS) for copyright infringement because some of their works are included in a CD-ROM produced by the NGS.  The CD-ROM contains photo-scanned images of the entire print version of the National Geographic magazine from 1888 to 1996 in a searchable format.  

A lower court found that the publication on CD-ROM is permissible under the Copyright Act, but in 2001, the U.S. Court of Appeals for the Eleventh Circuit reversed and ruled against the NGS.  The NGS appealed to the U.S. Supreme Court and the library associations filed an amici curiae brief in support of the NGS.  The U.S. Supreme Court declined to hear the appeal because it had essentially ruled on the issue in June 2001 in the New York Times v. Tasini case (see further discussion below).  We think that if the Eleventh Circuit had had the benefit of the Tasini decision, it would have ruled the other way.  Now we will be able to find out if that is true.  The Eleventh Circuit sent the case back to the trial court, which was obliged to follow the appellate court’s ruling and so ruled against the NGS. NGS has now appealed again to the Eleventh Circuit and has once more asked libraries to support its position by filing an amici brief.  The brief will be filed in early June.


We also have filed briefs at the appellate and Supreme Court levels in a related case, Falkner v. National Geographic Society.  There the lower court and the appeals court for the Second Circuit ruled in favor of the NGS, finding that as long as digital versions place photographs and articles in the same context as the print original, there is no infringement of copyright.  Those courts relied upon the Supreme Court’s 2001 decision in New York Times v. Tasini, interpreting the same provision of the Copyright Act.  In Tasini, the Supreme Court affirmed the copyright privileges of freelance writers whose works were originally published in newspapers and periodicals and then licensed by the publishers to commercial electronic databases, where the works appeared as singular, isolated articles rather than as part of an entire publication.  In contrast, the Tasini Court held that microfilm and microfiche were permissible conversions of intact periodicals “from one medium to another.”  The Court specifically reaffirmed that the copyright law is media-neutral and that “the transfer of a work between media does not alter the character of that work for copyright purposes.”  

The libraries supported the authors, not the publishers, in Tasini.  Though it may not be apparent at first blush, our support of the publishers in the two NGS cases is consistent with the arguments we made in Tasini as well as our statements about the impact of the case on libraries.  Our position is that the Copyright Act permits publishers, libraries, archives, and the public to take advantage of new technologies to preserve and distribute creative works to the public if no changes are made to the original work once republished in a different format. The Greenberg case has major implications for projects that involve retrospective digitization of print versions of scholarly materials and the public’s access to those materials.

U.S. Supreme Court Rules in Patent Case

eBay v. MercExchange
On January 26, 2006, ALA joined in filing an amici curiae brief in the U.S. Supreme Court in a significant patent case that was appealed from the Federal Circuit Court of Appeals.  The case has important implications for copyright law insofar as it raises questions about the nature of intellectual property: is IP just like any other form of property, or does it possess unique characteristics that distinguish it from tangible property? The amici, filing on behalf of eBay, were the Electronic Frontier Foundation (which wrote the brief), the Public Patent Foundation, the American Association of Law Libraries, the Special Libraries Association and ALA. 

The case concerns the Federal Circuit's "automatic injunction rule," under which the Federal Circuit almost always grants an injunction in patent cases absent extraordinary circumstances, such as a healthcare emergency.  In all other cases, courts weigh four equitable factors (balance of hardships, irreparable injury, adequacy of money damages, and public interest), but in patent cases the Federal Circuit had effectively thrown normal equitable principles out the window.  Although patents are not normally within the scope of libraries’ concerns, the library associations believe that this case presented an opportunity to attack the notion that intellectual property is just like any other form of property.  

On May 25, the U.S. Supreme Court ruled in favor of eBay.  In a unanimous opinion, the Court held that issuing automatic injunctions in patent cases improperly removed discretion from trial judges to weigh competing factors, including the effect that enforcing the patent would have on the public interest.  The ruling underscores that patents (and copyrights) are a unique form of property, designed to achieve a specific public purpose: the promotion of scientific and industrial progress.  

V. Workshops & Outreach

Digitization Policy Workshop

The Office of Information Technology Policy (OITP) Advisory Committee hosted a  Digitization Policy Workshop attended by 25 individuals representing 13 organizations from the library and cultural heritage community on April 7-9, 2006 at the Chicago O’Hare Hilton.  The objective of this meeting was to identify the key areas that lack a coherent body of policy to guide decision-making for library digitization initiatives.  

Attendees at the Digitization Policy Workshop will be developing a draft statement of priorities for policy development.  They identified five areas most in need of policy:

· Funding models that support long term sustainable efforts

· Control of digital resources through licensing and law

· Rights management for digitization, preservation and access

· Preservation capabilities and rights

· Standards and best practices

At Annual 2006, the steering committee will meet to review several draft documents that have been developed since the meeting.  Next steps are likely to include further honing of the documents and a plan for disseminating the materials for member feedback. 

Legislative Action Center                                              
The Legislative Action center (LAC) continues to be a key method of communication between ALA members and Congress.  In April, ALA members were introduced to the new LAC (an e-advocacy website software offered by VOCUS).  The new LAC features action alerts, a grassroots resource center and a media center.  Over 200 ALA members and library supporters registered with and used the new LAC during the first several weeks of operation.  The most popular messages sent from the LAC to Congress over the past 3 months have addressed funding for libraries and closing of EPA libraries.  The Washington office staff gave a demonstration of the new system at National Library Legislative Day 2006 and will demonstrate the system at the annual conference for groups that have requested demonstrations. 

National Library Legislative Day 2006

On May 1 and 2, librarians from 47 states across the nation visited Washington D.C. to speak out about the needs of libraries during National Library Legislative Day 2006.   As many as 520 librarians, friends of libraries, trustees, patrons spoke with Members of Congress about the needs of libraries in areas such as funding, telecommunications, copyright and government information.   


Many library supporters who could not make it to Washington D.C. because of budget and schedule constraints, participated in Virtual Federal Library Legislative Day by calling, faxing letters, and emailing Congress on May 1st  and 2nd.   This is a growing event and more states are organizing Virtual Federal Library Legislative Days each year.  For the past two years the Washington office has encouraged legislative day state coordinators to promote participation to increase the reach and impact of each state delegation to Legislative Day.  This year Indiana, Minnesota, Montana, Pennsylvania, and Virginia, were among the states that organized Virtual Federal Library Legislative days.   

Also, the Washington Office and the Association for Library Trustees and Advocates sponsored a pre-conference this year for participants who are new to National Library Legislative Day (“National Library Legislative Day—Why Your Participation is Important: What to Do and How to Do it.”)  This year 50 library advocates participated in the pre-conference which featured Advocacy Guru Stephanie Vance as a special guest speaker.   Vance engaged the group of new and seasoned advocates with tips on how to make the most of their legislative day visits, and how to get the message about libraries heard in the fast-paced and often confusing environment of Capitol Hill. 

National Library Legislative Day 2006 was sponsored by the American Library Association, District of Columbia Library Association, Special Libraries Association, and 23 other library associations and individuals.  

Plans are already underway for National  Library Legislative Day 2007 which will be  held on May 1 and 2 (Tuesday and Wednesday).

VI. Miscellaneous

ALA Washington Office Honored
The DC Library Association presented the ALA Washington Office with the Ainsworth Rand Spofford President’s Award for our work on behalf of this nation’s libraries.
Staffing Change
 We regret to inform you that Patrice McDermott will be leaving the Office of Government Relations to take a job as Director of “OpentheGovernment.org,” a campaign that is certainly right up her alley and will allow her to continue the great work she has done for ALA on access to government information and bringing “sunshine” to government proceedings and activities.  We will miss her and wish her good luck.
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