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February 13, 2009

The Honorable Representative
Committee on the Judiciary

U.S. House of Representatives
2138 Rayburn House Office Buildi
Washington, DC 20515

Dear Representative [X],

On behalf of these tamational and region organizations, we are writing &sk that yoloppose
H.R. 801, “The FaiCopyright in Research Works A” and support the worldwide move tow:
open, public access to the results of pubk funded research.

The U.S. government funds research with the expentthat new ideas and discoveries fr
the research will propel science, stimulate theneooy, and improve the lives and welfare
Americans. Public support for science is enhar when the public directly sethe benefits
from our ration's investment in scientific resea Yet H.R. 801would reverse the only U..
policy for public access to research, at the Natlidmstitutes of Heall (NIH), and make i
impossible for otheagencies to enact similar polici

Scientific research igdvanced k broaddissemination of knowledge, and the subseq
building upon the work of othe To this end, the NIH Public Access Policy ensuhes the
results of our ation's $29 billion arual investment in research reach theddest possibl
audience. Thed?icy requires thi, in exchange for receiving federal research doligrantee:s
deposit the final electronic manuscript of theiel-reviewed research results into Publ
Central, NH’s digital archive, to be made publicly availallghin 12 month — and was
specifically implementedh full complianct with current U.S. copyright law.

The NIHPolicy achieves several notable gc First, it ensurebroad public access to t
results of NIH's funded research, allow scientists and researchésscollaborate and engage
cutting-edge research. Suatces allows for greater sharing of information egpling
discovery, medical advancesdinnovations.

Second, the NIH Policgnsures that the U.Sovernment has a permanent archive ose
critical, publiclyfunded biomediceresearch results, ensuring that results casuideupon by
not only this generation, batsofuture generations, of researchers.

Finally, the Policy createsvaelcomedegree of accountability and transparemelyich enable u
to better manage our collectiirevestments irthe NIH research portfoliand enste the
maximum possible benefits to the public in ret
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At the direction of Congress, the NIH Public Accesdicy, in place as a voluntary measure
since 2005, was recently strengthened to a mandptdicy. As a result, the rate of eligible
manuscripts being deposited for public accessytjitickly increased from 19% to 60%. This
requirement proved crucial to ensuring that theerban 80,000 articles resulting from NIH
funding each year are, for the first time, avaiatal any researcher, physician, faculty member,
student, or member of the public who wants them.

H.R.801 presupposes that the NIH Public AccesiPalndermines the rights of the author and
conflicts with U.S. copyright law. As library orgaations and allies we fully respect copyright
law and the protection it affords content creatoositent owners, and content users. NIH-funded
research is copyrightable and copyright belonghécauthor. The NIH Policy requires only the
grant of a non-exclusive license to NIH, fully catent with federal policies such as Circular A-
110 and Circular A-102. This policy leaves thehautiree to transfer some or all of the
exclusive rights under copyright to a journal psbér or to assign these anywhere they so
choose. Attached please find an issue brief detaliow theNIH Public Access Policy does

not affect copyright law.

The NIH Public Access Policy advances science, @vgs access by the public to federally
funded research, provides for effective archivitigtegies for these resources, and ensures
accountability of our federal investment. Givea fitoven success of the revised NIH Public
Access Policy and the promise of public accessderally funded researche firmly oppose
H.R.801and ask that you do the same. Thank you for conegléhe stake and position of the
key constituencies in this discussion.

Sincerely,

American Association of Law Libraries
www.aallnet.org
Contact: Mary Alice Baish (202-662-9200)

American Library Association

www.ala.org
Contact: Corey Williams (202-628-8410)

American Society for Cell Biology
www.ascbh.org
Contact: Kevin Wilson (301-347-9300)

Association of College and Research Libraries

www.acrl.org
Contact: Kara Malenfant (312-280-2510)

Association of Research Libraries

www.arl.org
Contact: Prudence Adler (202-296-2296)



Greater Western Library Alliance
www.gwla.org
Contact: Joni Blake (816-926-8765)

Public Knowledge
www.publicknowledge.org
Contact: Peter Suber (207-326-9482)

Public Library of Science

www.plos.org
Contact: Donna Okubo (415-624-1213)

SPARC (Scholarly Publishing & Academic Resourcealition)
www.arl.org/sparc
Contact: Heather Joseph (202-296-2296)

Special Libraries Association

www.sla.org
Contact: Doug Newcomb (703-647-4923)

Cc: Chairman John Conyers

Attachment (1)
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NIH Public Access Policy Does Not Affect U.S. Copyright Law
Analysis

The U.S. National Institutes of Health (NIH) is oofethe largest funders of biomedical research
in the world. In FY2008, NIH’s operating budget®9 billion and the agency distributes most
of its research dollars through grant agreementsitside researchers. In FY 2007, NIH
awarded approximately 47,000 research grants,avittual funding averaging $432, 71KlIH
estimates that the research it supports genernapeexamately80,000 scientific and medical
journal articles per year. To ensure that the scientific and social impadhf research is
maximized, NIH maintains an online digital archoadled PubMed Central (PMC) to provide
researchers and the public with long term accepséo reviewed biomedical journal articles and
manuscripts arising from NIH funds. Importantlyistarchive also permits NIH to better
manage their research portfolio and provides adednility through this taxpayer funded
research investment.

Following several years of congressional considamaiNIH requestedhat investigators submit
their peer reviewed manuscripts to PMC and graht &llicense to make these publicly
accessible within 12 months after the date of walilbn. Despite the policy being in place for
almost three years, data showed that compliandethig request never exceeded 10%. As a
result, Congress gave NIH explicit instructions:

SEC. 218. The Director of the National Institutéslealth shall require that all
investigators funded by the NIH submit or have stibcthfor them to the National
Library of Medicine’s PubMed Central an electroniersion of their final, peer-reviewed
manuscripts upon acceptance for publication, tartagle publicly available no later than
12 months after the official date of publicationokided, That the NIH shall implement
the public access policy in a manner consistertt aipyright law.

- Division G, Title Il, Section 218 of PL 110-161 (@swlidated Appropriations Act, 2008)

Although NIH was not required by law to proceedhaatnotice-and-comment rulemaking to
implement this directive, NIH nevertheless invifgeblic comment otthree separate occasions
to receive the benefits of the public’'s views. Osi& thousand comments were filed with the
agency — the vast majority in strong support of fholicy?

A minority of the comments filed came from a subsahe publishing community who oppose
the NIH Public Access Policy. In the most recenhotent period, the Association of American
Publishers (AAP) submitted an Opinion Letter thaikes misleading and incorrect assertions

lSeehttlo://reloort.nih.qov/award/Research/Research AyeerAward_Dollars.xls
2 Seehttp://publicaccess.nih.gov/comments.tdamdhttp://publicaccess.nih.gov/comments/Overview_Cxipelf.




about the relationship between the NIH Public Asdeslicy and U.S. Copyright laThese
assertions are not supported by the law or the fact

I. The NIH Final Policy is fully consistent with the United States Copyright Act.

Assertion: The AAP Opinion Letter suggests that NIH may basating the provision of U.S.
law against “involuntary transfers” (17 U.S.C. 8L28)) by “forcibly extract[ing] rights from the
author prior to their later transfer to a publishphAP Opinion Letter page 7.]

FACT: Section 201(e) does not apply to voluntary govemingrants, cooperative agreements
or contracts.Copyright is an author’s right Researchers who conduct research and report on
that research in scientific and medical journalsintarily agree that, in return for taxpayer
funding, the researchers will grant NIH a copyriliteense to make the author’s final version of
these articles publicly accessible within 12 momthgublication. Section 201(e) applies to
statutes and regulations that by their own foraagfer rights under copyright against the
author’s will, not to voluntary contracts and gragteements.

The attempt to characterize these contracts asltintary” makes no sense; authors routinely
enter into agreements with other entities that filnedcreation of a copyrighted work in
exchange for some or all of the rights under cayri For example, under the logic of the AAP
argument, the contract between a first-time novalsl Random House providing an advance
and a promise of royalties in exchange for a temnsf copyright would be an "involuntary
transfer” of copyright.

Like other entities that fund the creation of caglgted works, NIH requires something in return.
While most other entities, such as the membere@®NAP, require a transfer of exclusive rights
by the author when they provide financial suppotiie creation of a copyrighted work, the NIH
policy requireonly the grant of a non-exclusive license. This poleaves the author free to
transfer some or all of the exclusive rights unctgryright to a journal publisher or to assign
these anywhere they so choose.

There is no derogation of the importance of copyriy any rights thereunder for the U.S.
government to abide by the longstanding and weHlkéished principle that a party who funds an
author's creation of a copyrighted work is entitiedequire some agreement with the author
about the management of copyrights that arise ool funding. For this reason there is no
involuntary transfer of a copyright created withvgmmment funding nor does the NIH policy in
any way affect U.S. Copyright law.

Il. The Berne Convention and the TRIPS Agreement hae no relation to the NIH Public
Access Policy

Assertion: The AAP Opinion Letter suggests that the NIH RuBkcess Policy may violate
U.S. obligations under the Berne Convention andlfRE’S Agreement because the policy
concerning contractual terms governing copyrightedks created with federal support “is

3Online athttp://publicaccess.nih.gov/icomments2/files/AAP_N8dibmission 05 30 08.pdf




indistinguishable from a legislative exception tpygright term and rights.” [AAP Opinion
Letter page 10.]

Fact: The Berne Convention and the TRIPS Agreement damaly to the NIH Policy. These
international treaties require that Member Statdseee to certain minimum standards in their
copyright laws. The NIH Final Policy concertantract terms between authors and a funding
agency, not exceptions to copyright law. As sulcl,NIH Final Policy in no way implicates
Article 13 of TRIPS or Article 9 of the Berne Com¢i®n, which address permissible copyright
limitations and exceptions. These treaty provisidasiot apply to the terms of contracts that
authors enter into in exchange for valuable comatd.

The implications of the AAP Opinion Letter’'s anadyare staggering. If that analysis were
correct, it would require a finding that portiorfsatl U.S. government procurement law and
not simply the NIH policy are in conflict with treaty obligations. It hasdm longstanding
policy of the United States that whenever a fedagaincy enters into a contract, cooperative
agreement, or grant that contemplates the creafioopyrighted works and other intellectual
property, the agenayustreserve a license to use such intellectual prgpditom the
perspective of the U.S. Copyright Act, there idifterence between the copyright licenses
granted in these government contracts and thedecdrat authors are required to grant to the
NIH under its policy.

Surely the United States did not understand itsdbie required to amend all of federal
procurement law when it enacted Section 201 (eh®fQopyright Act or when it became a
member of the Berne Convention, the TRIPS Agreenugrany other international instrument
concerning copyright.

lll. The NIH Public Access Policy is consistent wh the trend among the United States’
trading partners to make publicly funded research aticles freely available on the Internet

Assertion: The AAP Opinion Letter suggests that the NIH FiRalicy gives the appearance that
the United States is weak on intellectual propprotection and may set a precedent that other
countries will abuse. [AAP Opinion Letter page 13.]

Fact: The NIH Public Access Policy does not amend omiy\aay affect the rights granted to
authors under the United States Copyright Act smoaset any precedent with respect to
international standards on copyright law. Quitéi® contrary, the NIH Final Policy fully
supports copyright law by recognizing and respegdtne rights of authors, including the
longstanding and well-established right of auttiorgrant licenses in exchange for financial
support in the creation of copyrighted works.

The weak-on-IP assertion is an attempt to dirgenéibn away from the relevant international
precedent regarding online, public access to paeewed journal articles reporting the results of
publicly funded scientific and medical researdArominent public and private biomedical
research funders in Europe, Canada, and Australie amended their funding contracts and
grant agreements to require, as a condition ofaipihat authors deposit their final manuscripts
into publicly accessible, online digital reposiesi For example, In October of 2006, the UK
Medical Research Council (MRC), amended their @m$rto require online public access as a



condition of funding. MRC’s policy requires resdaecs to make papers freely accessible in an

online database within 6 months of publication jownal. Similar policies have been enacted

by the European Research Council, The Canadianutiest of Health Research, and the Agence
nationale de la recherche in France, among others.

All of these policies covering government contrdotsscientific and medical research have been
implemented consistent with copyright law. Alltbese funding bodies have taken into
consideration the role that scholarly journal psitdirs play in communicating scientific and
medical research. The policies of these countnm&®rmly require an embargo period of 6
months before the results are publicly accessiiben initially proposed, the NIH Public
Access Policy also had an embargo period of 6 nsonitth response to thousands of public
comments, including those from a small group oflishlers who argued that 6 months was too
short, the NIH adopted an embargo period of uRtnbnths instead. Far from setting the bar in
this arena, the U.S. policy deviates from the maéional standard by being far more
conservative.

IV. The NIH’s procedure for adopting and implementing its Final Public Access Policy is
fully consistent with the Administrative ProceduresAct (APA)

Assertion: The AAP Opinion Letter asserts that the NIH PuBlacess Policy is a “legislative
rule” requiring notice and comment rulemaking unither APA because the policy amends HHS
procurement regulations. [AAP Opinion Letter pade 5

Fact: The NIH Policy implements a specific statutoryypstmon and is therefore an “interpretive
rule” that does not require notice-and-commentmalking under the APA.

The very case on which The AAP Opinion Letter eheakes this distinction clearly, by
differentiating between “cases where a rule iséoiasn specific statutory provisions’
(interpretive), and where one is instead ‘basedroagency's power to exercise its judgment as
to how best to implement a general statutory mandiegislative).” American Min. Congress V.
Mine Safety & Health Admin995 F.2d 1106, 1110 (D.C. Cir. 1993).

* * * * *

The NIH Public Access Policy Does Not Affect U.Sggright Law — Analysis
Online athttp://www.arl.org/sparc/advocacy/nih




